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SUPREME COURT OF CANADA. 


BETW LEHN 
ARTHUR SEWELL, ROBERT BOSWORTH, JOSEPH SMALL, 
ALPHEUS P. BOYD, JAMES A. McLELLAN, SAMUEL A. 
DINSMORE, THOMAS A. REED, HARRIET H. CUTTER and 
ELIZABETH H CUTTER, PLAINTIFFS, APPELLANTS, 


AND 


THE BRITISH COLUMBIA TOWING AND TRANSPORTA- 
TION COMPANY, Limtrep, and THE MOODYVILLE SAW- 


MILL COMPANY, Limiren, 
DEFENDANTS, RESPONDENTS. 


ON APPEAL FROM THE SUPREME COURT OF BRITISH COLUMBIA. 


This is an appeal to the Supreme Court of Canada, from the judgment of the Supreme 
Court of British Columbia, coram Begbie, OC. J. and Crease, J a(Guay, dissenting) 
dismissing the plaintiffs appeal from the judgment of the Chief J ustice in favor of the re- 
spondents rendered in the cause on the 11th day of July, 1881: 


PLEADINGS. 


THE PLEADINGS ARE AS HOLLOW : 


IN THE SUPREME COURT OF BRITISH COLUMBIA. 


BETWEEN 

ARTHUR SEWELL, ROBERT BOSWORTH, JOSEPH SMALL, 

ALPHEUS P. BOYD, JAMES A. McLELLAN, SAMUEL A. 

DINSMORE, THOMAS A. REED, HARRIET H. CUTTER and 

ELIZABETH H. CUTTER, PLAINTIFFS, 

AND 

THE BRITISH COLUMBIA TOWING AND TRANSPORTA- 
TION COMPANY, Limrrep, and THE MOODYVILLE SAW- 
MILL COMPANY, Lim1rep, DEFENDANTS. 


STATEMENT OF CLAIM. 


1. The plaintiffs are ship owners residing at Bath, Maine in the United States of 
America. 


9. The defendants ‘The British Columbia Towing and Transportation Company, 
Limited,” hereinafter called the Towing Compamy, are a joint stock company having their 
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registered office at Victoria, British Columbia; such company is carried on for the pur- 
pose of acquiring profits by the towing of ships in British Columbia waters, and own the 
steam-tug ‘‘ Beaver,” hereinafter mentioned. The said Towing Company did so own the 
‘‘ Beaver” on the 21st May, 1880, and from thence to the time of the loss of the 
‘“Thrasher.” 


3. The defendants ‘“The Moodyville Saw-Mill Company, Limited,” hereinafter called 
the ‘‘ Saw-Mill Company ” are a company incorporated under an Act of the British Colum- 
bia Parliament passed in 1878, intituled ‘‘An Act to incorporate the Moodyville Saw-Mill 
Sompany, Limited,” and own the steam-tug ‘‘ Etta White” hereinafter mentioned, which 
steam-tug is used and employed by the said Saw-Mill Company in towing ships for reward. 
Such was the case at the time of the towing and loss of the ‘‘ Thrasher” and at that time 
Henry Smith was master of the ‘“‘ Etta White,” appointed as such master by the Saw -Mill 
Company. 


4. Qn the 21st May, 1880, and from thence to the loss of the same the plaintitis were 
owners of the American ship ‘‘ Thrasher” of the burthen of 1514 tons registered tonnage, 
which said ship on the said 21st May, 1880, in command of the plaintiff Robert Bos- 
worth arrived at Royal Roads in ballast bound on a voyage to Nanaimo there to load with 
coal for San Francisco. 


5. The ‘‘ Thrasher” being in need of a tug-boat to tow her to Nanaimo, the master 
of the said ship, the said Robert Bosworth, on the 22nd May, 1880, entered into a verbal 
agreement with Henry Saunders as agent for and on behalf of the Towing Company for 
the services of a tug-boat to tow the ‘‘ Thrasher” to Nanaimo and so soon as she was 
loaded to tow her to Cape Flattery, the said service was to be performed for the sum of 


$600. 


6. In pursuance of the said agreement the Towing Company towed the “ Thrasher ” 
to Nanaimo with the said steam-tug the ‘‘ Beaver.” 


7. The ‘“Thrasher” finished loading at Nanaimo and was ready for sea about the 13th 
July, 1880, and shortly before that time the said Robert Bosworth wrote to the said agent, 
Henry Saunders, for a tug to tow the ‘‘ Thrasher” to Cape Flattery in pursuance of the 
said contract mentioned in the 5th paragraph. The ‘‘Thrasher” was loaded with 2600 
tons of coal and drew twenty-four feet of water and the master the said Robert Bosworth 
asked that he might have the steam-tug ‘‘ Alexander” if available. The said steam-tug 
«© Alexander ” was a very powerful boat and under the control of the Towing Company 
and used by them in their said towing business. 


8. The said Henry Saunders wrote to the said Robert Bosworth stating that the 
« Alexander” was not available but that in place of the ‘“‘ Alexander” he would send the 
two tug-boats ‘‘ Pilot” and ‘‘ Beaver.” 


9. Neither the ‘‘Pilot” nor the ‘““Beaver” were ready to tow the ‘“Thrasher” on the 
13th July when she had completed loading and was ready for sea, but in the evening of 
that day the said steamer ‘‘Etta White” came to Nanaimo and the said master of the 
“Etta White,” the said Henry Smith, informed the master of the ‘‘Thrasher,” the said Rob- 
ert Bosworth, that he had been sent up to tow the ‘‘ Thrasher” down. 


10. The said Robert Bosworth objected to the ‘“‘Thrasher” being towed by the ‘‘Etta 
White” alone as he knew nothing about her power. 
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11. On the 14th July, 1880, the ‘‘Beaver” arrived at Nanaimo in charge of James 
Christensen, the master of the said ‘‘Beaver” appointed by the Towing Company to that 
position, and at about 7 o’clock p.m. took the hawser of the ‘“hrasher” and the ‘‘Ktta 
White” passed her hawser to the ‘‘ Beaver ” and the two tug-boats with the consent of 
the said master of the ‘“Thrasher” commenced to tow the ‘“Thrasher” down the Straits of 
Georgia towards Cape Flattery, the ‘“‘Htta White” being the foremost tug. 


12. The said masters of the steam-tugs ‘‘Etta White” and ‘‘Beaver” at the time of 
the said towage service, as the said Robert Bosworth knew, were both licensed pilots for 
the locality in which they were towing but they were engaged voluntarily by the owners 
of the ‘‘Etta White” and ‘‘Beaver” respectively as masters of the said tugs. 


13. No direction as to the course was given by the master of the ‘“Thrasher” or by 
any one on behalf of the tow to the tugs or either of them or to any on board other than a 
general direction to tow to Cape Flattery. In fact there was no pilot on board the 
“Thrasher” as the masters of the tugs knew; the master of the ‘‘Thrasher” Robert Bos- 
worth and all on board were strangers in the waters where the towing was taking place 
-(as the said masters of the tugs also knew) and did not attempt to direct the course for 
the tugs to pursue but the course was left entirely to the tugs and those commanding 
them. 


14. The tugs did not tow the ‘‘Thrasher” in a safe course. 


15. At the comniencement of the towage the weather was clear and calm. At about 
ten o’clock p.m. on the said 14th July, the weather continuing the same and a bright starry 
sky prevailing, without previous indication of danger, the tugs, through the negligence, 
carelessness and unskilfulness of the masters and mariners of the same, dragged the 
‘‘Thrasher” on a reef of rocks known as Gabriola Reef situated in the Gulf of Georgia. 


16. The value of the ‘“Thrasher” at the time of the disaster was $75,000, and by rea- 
son of the premises she became and was a total wreck, and was and is completely lost to 
the plaintiffs together with her cargo. 


17. The plaintiffs have expended divers and large sums of money in fruitless endeav- 
ors to remove the ship from the said reef of rocks, have lost large profits which would 
have accrued to them by sale of the cargo of the ship, and have been otherwise injured. 


The plaintiffs claim the following relief: 
1. $80,000 damages. 


2. Such further relief as the nature of the case may require. 
The plaintiffs propose that this action be tried at the town of Nanaimo. 
Delivered the 4th day of March, A. D. 1881, by 
THEODORE DAVIE, 
Of Langley Street, Victoria, 


Plaintiff's Solicitor. 
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IN THE SUPREME COURT OF BRITISH COLUMBIA. 


BETWEEN 

ARTHUR SEWELL, ROBERT BOSWORTH, JOSEPH SMALL, 
ALPHEUS P. BOYD, JAMES A. McLELLAN, SAMUEL A. 
DINSMORE, THOMAS A. REED, HARRIET H. CUTTER and 
ELIZABETH H CUTTER, PLAINTIFFS, APPELLANTS, 


AND 


THE BRITISH COLUMBIA TOWING AND TRANSPORTA- 
TION COMPANY, Liwtren, and THE MOODYVILLE SAW- 


MILL COMPANY, Limrrep, 
DEFENDANTS, RESPONDENTS. 


STATEMENTS OF DEFENCE. 


1. The defendants, ‘“The British Columbia Towing and Transportation Company, 
Limited,” hereinafter called the said company, do not admit that the plaintiffs, or any, or 
either of them are ship owners residing at Bath, Maine, in the United States of America, 
as they have no means of knowing the truth of the plaintiff's allegation. 


2. As to the allegations in paragraph three of the statement of claim the said company 
do not admit them and are not concerned therewith. 


3. The said company do not admit that the plaintiffs, or any, or either of them. were 
the owners of the American ship “Thrasher” on the 21st day of May, 1880, or at the time 
of the loss of the said ship, or that the said ship was of the burtben of 1514 tons, or of 
what burthen, as they have no means of knowing the truth of the allegations. 


4, The said company deny the agreement of towage as alleged by the plaintiffs in the 
fifth paragraph of their statement of claim, and say that the agreement made between 
Captain Bosworth, the master of the said ship ‘‘Thrasher,” and Henry Saunders, the agent 
of the said company, was as follows: ‘‘On or about the 22nd day of May, 1880, Robert 
Bosworth, the master of the said ship, being desirous of proceeding to the port of Na- 
naimo, came to Victoria, British Columbia, and called upon one, Henry Saunders, the 
agent of the said company, and then and there entered into an agreement with the said 


company for the services of a steam tug to take the said sailing vessel from Royal Roads ¢ 


to Departure Bay, Nanaimo, aforesaid, and from Departure Bay, aforesaid, to Race 
Rocks or Uape Flattery after the loading of the said vessel for the sum of $500 if the said 
ship was towed to Race Rocks, and $600 if towed to Oape Flattery. The said Henry Saund- 
ers was to send up the steam tug ‘‘Alexander” if ne could obtain the services of the same 
or otherwise to send another tug t¢ assist the ‘Beaver’ in towing the said ‘“Thrasher” 
from Nanaimo when loaded. The said Robett’Bosworth was a stranger on the coast and 
when the said agreement was mace the said Henry Seatndeérs ‘adyised that the said master 
should engage the services of a pilot for the purpose “of ‘vavigeting his ship during the 
performance of the agreement and the said Robert Bosworth agreed to do so. 


5. In pursuance of the terms of the agreement the said Robert Bosworth took a pilot, 
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by name, Andrew Rogers, a duly licensed pilot of the port of Nanaimo on board his said 
ship ‘“‘Thrasher” at Victoria, and the said company towed the said ‘“Thrasher” to Nanaimo 
with the steam tug ‘‘Beaver.” 


6. The said company admit that the said Robert Bosworth did previously to the 13th 
day of July, 1880, write to Henry Saunders to send the steam tug ‘‘Alexander” to tow the 
“Thrasher” to sea if she was available. The said company deny that the steam tug 
‘‘AJexander” was under their control or used by them in their towing business, but the 
said company did from time to time make arrangements for the use of the said ‘‘Alex- 
ander” as business required. 


7. The said company admit that the said Henry Saunders wrote to the said Robert 
Bosworth stating that the ‘‘Alexander” was not available, but do not admit that he pro- 
mised to send the tug boats ‘‘Pilot” and “‘Beaver” or any particular tugs, but he promised 
to send two tugs. 


8. The said company admit that the tug ‘‘Pilot” was not available to tow the said 
“Thrasher” from Nanaimo on the 13th day of July, 1880, and in consequence thereof the 
said Henry Saunders made arrangements with the owners of the ‘‘Etta White” to send 
her over to Nanaimo to assist the ‘“‘Beaver” in towing the said ship ‘‘Thrasher” out of 
of Nanaimo. 


9. On the 14th day of July, 1880, the steam tug ‘‘Beaver” arrived at Nanaimo in 
charge of James Christensen, the master of the said ‘‘Beaver” appointed by the towing 
company to that position; and at about seven Pp. M. the ‘““Thrasher” started on her voyage 
in tow of the said steam tugs ‘‘Etta White” and ‘‘Beaver,” the ‘‘Etta White” taking the 
lead; the said ‘‘Etta White” passed her hawser to the ‘‘Beaver” and the said ‘‘Beaver” 
passed her hawser to the ‘‘Thrasher,” but the master of the said vessel did not in accor- 
dance with the terms of his agreement with the said Henry Saunders take the services of 
a pilot to assist him in directing the course of the said vessel and steam tugs from the 
port of Nanaimo to Cape Flattery as aforesaid, though one or more qualified pilots tend- 
ered their services to the said master just previously to his starting from Nanaimo in tow 
of the said steam tugs as aforesaid. 


10. At Nanaimo there is an organization of lawfully qualified pilots, one or more of ¢ 


whom offered his services to the master of the said ‘“Thrasher” before the vessel left the 
port of Nanaimo, but the said master refused and declined to accept the services of the 
said pilot (notwithstanding his agreement aforesaid with the said Henry Saunders) and 
took upon himself the whole care and responsibility of navigating the said ‘“ Thrasher ” 
from Nanaimo to Cape Flattery and directing the course of the said tugs, and the company 
allege that the said master of the said ‘“Thrasher” was guilty of great negligence and care- 
lessness in attempting to proceed from Nanaimo to Cape Flattery without the assistance 
of a qualified pilot. 


11. The said company deny that James Christensen, the master of the said tug 
“Beaver” was at the time of the alleged accident a licensed pilot of the port of Nanaimo, 
the locality in which the said ship ‘‘Thrasher” was being towed, and also deny that the 
master of the ‘“‘Etta White” was a licensed pilot; of these facts, the said Robert Bosworth 
was well aware or if not aware could have become acquainted therewith by simple 
enquiry. 


40 


hae ee . ere 
eee 7 ». 


i be Jo lig H 4b Bere le 4 a TGR aL \ 
) VAs (ros hide atla £ bak AEs v3 
% 1 yeast’: inne: 


, ins 
] binewl? teat dat patito bine mT “a SD 
oj wehiont waskhod olicv URE] gol iatt 
| “setie aidt on 
tal ‘SESLE 7 Hi 
pain ; “Veber, . 


BS 
ins “re Le - 


‘t ‘ 
(Mowe BS | i 
af eet ite 

; ise od i 


art 
eae 
hy Nats 


woeny antes ao 


1% 
ri {} é Sf b~ pis ; 
ed 
Ly aegis 
et 


erin yii 4 


= a : a Pits ) rhe = ‘a y ; “ ‘as pa i 


7 ita itty f 7 eel? i v2 ; vial Litt: x “at sAlit a ean le H 

i ¥ 7 ” m Pe ty, is 
eaik 40h HW * : ‘ ree ty ¥ x P ‘ : PY te Nine wid” ig 38) - sie iif bith? preted 

spi=) ity aE ER 

ae mi 


hia, 15 irl, rie ei 


y z . . i P 
ee nem Pier : Hiei. 


ui , in 7 Wek Ao et: be 4 ijeths tall 7 vous VRE Os Dina aie (on, 
BAL de lio? BV] eq aay Pied tect! ao * otto] »_ RR lee Sob les ern it inn ial “oe 
: a fry SOA Tyagi bu as ah? pati Dish wil Lngpl iE Nets nil 
4 ff 7) ee i Le a ae | aie i hate » Gag whid 7 ii Po) ay . ie a 
nhgners vy ia TathelT ! : #9! i ; WEA oh hin) ae’ us Ses i @ wie aves ms 
aa ; ; ’ 


~ gs. 7 
& oO : 


“ og . a . 
hon : ‘4 J 7 = 7 7 ae a 
: A ’ _ 


8 


12. The master of the ‘“‘Beaver” was aware that there was no pilot on board the said 
ship ‘“Thrasher” at the time of commencing to tow from Nanaimo, as aforesaid, from the 
fact that the master of the said ship ‘“Thrasher” stood upon the poop of his said ship and 
gave orders to the master of the said tug ‘‘Beaver;” and the said company deny that the 
master of the said ship “Thrasher” did not attempt to direct the course of the said tugs, 
and that the course was left entirely to the tugs and those commanding them. 


13. The said company deny the allegations of the plaintiffs in the fourteenth para- 
graph of their statement of claim, and say that the steam tug ‘‘Beaver” did tow the 
‘‘Thrasher” in a safe course. . 


14. The said company admit that at the commencement of the towage the weather 
was clear and calm and continud fine and clear, but the said company deny that through 
the negligence, carelessness and unskilfulness of the masters and mariners of the said 
tugs, the said ‘“Thrasher” was dragged on a reef of rocks known as Gabriola Reef situ- 
ated in the Gulf of Georgia or any other known rock or reef. The tug ‘‘Beaver” was tow- 
ing ahead of the said ship ‘‘Thrasher” with 100 fathoms of hawser, and the tug ‘Etta 
White” was towing ahead of the said ‘‘Beaver” also with 100 fathoms of hawser, and the 
said ‘‘Beaver” and ‘‘Ktta White” having steered a correct course from Nanaimo through 
the Fairway channel, rounded the lighthouse and then due east by compass past the Flat 
Top Islands proceeded on their course to the northward of Gabriola Reef, then distant 
half a mile and upwards. The tug ‘‘Htta White” then changed her course east south east, 
the tug ‘“‘Beaver” still continuing her easterly course, but the helm of the said ship 
“Thrasher” was put to port and she was directed towards the Etta White instead of fol- 
lowing the tug Beaver, the steamer next to her; this brought the Beaver a point or a point 
and a half on the port bow of the Thrasher, and in consequence the said ship Thrasher 
struck against an unknown and sunken rock lying to the north of Gabriola Reef and dis- 
tant more than half a mile from the beacon on Gabriola Reef, and which said rock is not 
laid down on any authorized chart of the said coast; whereas if the said master had fol- 
lowed the course steered by the Beaver no such accident could have happened and the 
said company are in no way to blame for the carelessness and want of skill of the master 
of the said ship Thrasher which was the cause of the accident. 


15. The said company do not admit that the value of the said ship Thrasher at the 
time of the disaster was of the value of $75,000 or any other sum, as they have no means 
at their disposal of knowing the value of the said vessel. They admit that she became a 
total wreck but not through the unskilfulness, negligence or carelessness of the said 
company. 


16. The said company do not admit that the plaintiffs have expended divers and large 
sums of money in fruitless endeavors to remove the said ship from the rocks, and the 
said company deny that the plaintiffs lost large or any profits which would have accrued 
to them by sale of the cargo of the ship Thrasher. 


17. The master or officer in charge of the Thrasher was in fact in command of both 
tugs and ship, and was responsible for the course, direction and navigation of the said 
' tugs. 

18. The said company further say that the said master of the Thrasher contributed 
to the loss of the said vessel by his negligence in not taking a pilot in pursuance of the 
terms of the agreement aforesaid, and that the plaintiffs cannot therefore recover against 
the said company in this action. 
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19. The said company further say that the said master of the said ship Thrasher 
caused the loss of the said vessel by his negligence in not following directly in the course 
of the steam tug Beaver, and that therefore the plaintiffs cannot recover against the com- 
pany in this action. 


20. The said company further say that if they did tow the said ship Thrasher on to 
any rock it was an unknown rock not laid down on any authorised chart, and that it was 
an inevitable accident, and that therefore the plaintiffs cannot recover in this action. 


21. The said company say that by the law of Canada which regulates and governs 
the law of ships and shipping navigating Canadian waters that the owners of any ships 
where any loss or damage is by reason of the improper navigation of such ship, as afore- 
said, caused to any other ship or boat shall not be answerable in damages in respect of 
loss or damage to ships, boats, goods, merchandize, or other things to an aggregate 
amount exceeding $38.92 for each ton of the ship’s registered tonnage, where such loss or 
damage occurs without their actual fault or privity, and without in any way admitting 
that they are responsible for the alleged loss of the said ship Thrasher, the said company 
claim that the amount of damages, if any, recoverable against the said company must be 
limited to $38.92 per ton of the gross tonnage of the steam tug Beaver, and the said com- 
pany further say that the gross tonnage of the said steam tug Beaver, without making any 
deduction for engine room is 159.12 tons. 


Delivered the 12th day of April, A. D. 1881. 
CHAS. E. POOLEY, 
Solicitor for B. C. T. and T. Co., Limited. 


IN THE SUPREME COURT OF BRITISH COLUMBIA. 


BETW HEN 


ARTHUR SEWELL, ROBERT BOSWORTH, JOSEPH SMALL, 
ALPHEUS P. BOYD, JAMES A. McLELLAN, SAMUEL A. 
DINSMORE, THOMAS A. REED, HARRIET H. CUTTER and 
ELIZABETH H CUTTER, . PLAINTIFFS, APPELLANTS, 


AND 


10 


20 


THE BRITISH COLUMBIA TOWING AND TRANSPORTA- 30 


TION COMPANY, Limirep, and THE MOODYVILLE SAW- 


MILL COMPANY, Limiren, 
DEFENDANTs, RESPONDENTS. 


STATEMENT OF DEFENCE OF THE DEFENDANTS, THE MOODYVILLE 
SAW-MILL COMPANY, LIMITED. 


1. The defendants, ‘‘The Moodyville Saw-Mill Company, Limited,” do not admit 
that the plaintiffs or any of them were on the 21st of May, 1880, the owners of the Ameri- 
can sailing ship Thrasher. 
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2. The defendants admit that the master of the said ship, Robert Bosworth, on the 
22nd May, 1880, or at some other time to the defendants unknown entered into a contract 
with Henry Saunders as agent for and on behalf of the Towing Company for the services of 
a tug boat to tow the Thrasher to Nanaimo and when loaded to tow her to Cape Flattery 
for $600, but the defendants say that the said Henry Saunders insisted on the said ship 
Thrasher taking a pilot from Royal Roads to Nanaimo, and it was understood that when 
loaded and ready for sea the said vessel would be under the charge of a pilot. 


3. The defendant’s tow boat Etta White being at Nanaimo on the 14th June, 1880, 
offered her services to the said Robert Bosworth to tow his vessel from Nanaimo to Royal 
Roads, but the said Robert Bosworth declined to engage the said Ktta White, stating 
that he had entered into a contract with Mr. Saunders, of Victoria, to tow him out, and 

that he was waiting for a tug from him. The tug Beaver shortly afterwards arrived at 
' Nanaimo and before proceeding to take the Thrasher in tow the master of the Beaver 
engaged the tag Etta White to assist him, and the defendants admit that when the Thrasher 
was ready for sea the tug Beaver passed her hawser to the Thrasher, and the Etta White 
passed her hawser to the Beaver and steamed ahead of the Beaver. 


4. The defendants deny that the master of the tug Etta White was a licensed pilot, 
ay alleged, or was entitled or authorised to pilot vessels in Nanaimo Pilotage District, or 
in any other pilotage district of British Columbia, and the defendants allege that at Na- 
naimo there is an organization of lawfully qualified pilots, one of whom offered his services 
t6 the master of the Thrasher before that vessel left the port of Nanaimo, but the said 
master refused and declined to accept the services of the said pilot, and did not in fact 
take any pilot, although he had been advised not to sail without one, and his sailing with- 
out a pilot was contrary to the understanding mentioned in the second paragraph hereof. 
The defendants submit that the master of the said Thrasher, by the fact of sailing from 
Nanaimo without a pilot, was guilty of great negligence and carelesxness and thereby con- 
tributed to the accident. 


5. The defendants deny that the Thrasher was, through the carelessness and unskil- 
fulness of the said defendants dragged against the reef known as Gabriola Reef, for these 
defendants say that the tug Beaver was towing ahead of the said ship Thrasher with one 
hundred fathoms of hawser and the tug Etta White was towing ahead of the said Beaver, 
also with one hundred fathoms of hawser, and the Etta White having steered a correct 
course from Nanaimo through the Fairway Channel rounded the lighthouse and then steered 
due east by compass, proceeded on her course, passed the Flat Top Islands to the north- 
ward of Gabriola Reef then distant half a mile and upwards. She then changed her 
course east south east, the Beaver still continuing her easterly and proper course, but the 
Thrasher’s helm was put to port and she was directed towards the Etta White, this 
brought the Beaver a point or a point and a half on the port side of the Thrasher, and 
in consequence of the Thrasher not following the tug next to her she, the Thrasher, struck 
against an unknown and sunken rock lying to the north of Gabriola Reef and distant 
more than half a mile from the beacon on Gabriola Reef, whereas if the said Robert Bos- 
worth had followed the course steered by the Beaver no such accident conld have hap- 
pened, and the defendants submit to the court that they are in no way to blame for the 
carelessness, negligence and want of skill and care of the master of the ship Thrasher so 
steering as aforesaid, nor for the unknown dangers of the seas and navigation. 
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6. The defendants allege that the course taken by the Etta White was in accordance 
with the sailing directions of the Vancouver Pilot, being the highest and lawful authority, 
and was a proper course for such a voyage. 


7. The defendants do not admit that the value of the Thrasher was $75,000, and are 
unacquainted with her value, and they deny that she became a total wreck or that she 
was completely lost to the plaintiffs. 


8. The master of the Thrasher was in command of both tugs and ship, and during 
the towage service gave orders to the tugs and to the steersman on board the Thrasher, 
and the said tug Etta White obeyed all orders she received from the master of the 
Thrasher or the Beaver, and the defendants submit that the alleged injury to the said 
Thrasher was solely due to the negligence, carelessness and want of skill of the said 
master. 


9. The defendants further say by way of alternative defence that the rock on which 
the Thrasher struck is not part of Gabriola Reef, as laid down on the official charts, but 
is a detached rock not noticed or marked on any chart, lying six cables N. by E. distant 
from the said reef, and the defendants allege that according to the sailing directions con- 
tained in Vancouver Island Pilot, the rock on which the Thrasher was wrecked, lies in 
the course laid down in the sailing directions for clearing Gabriola Reef. 


10. The defendants further submit that the master of the Thrasher, by his negligence, 
contributed to the loss of the said vessel beyond the power of the defendants to remedy, 
and that the plaintiffs cannot therefore recover against the defendants in this action. 


11. The defendants say that by the law of Canada which regulates and governs the 
law of ships and shipping navigating Canadian waters that the owners of any ship (where 
any loss or damages is by reason of the improper navigation of such ships, caused to any 
other ship or boat) shall not be answerable in damages in respect of loss or damage to 
ships, boats, goods, merchandize, or other things, to an aggregate amount exceeding 
$38.92 for each ton of the ship’s registered tonnage, where such loss or damage occurs 
without their actual fault or privity, and without in any way admitting that they are re- 
sponsible for the alleged loss of the Thrasher, the defendants claim that the said loss 
alleged occurred without their actual fault or privity and that the amount of damages, if 
any, to be recovered against the said defendants must be limited to $38.92 per ton of the 
registered tonnage of the said tugs, and that the gross registered tonnage of the said tug 
is 97.35 without any deduction for engine room. 


Delivered this 11th of March, 1881. 
ROBERT EDWIN JACKSON, 
Solicitor for the Moodyville Company, Victoria. 
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IN THE SUPREME COURT OF BRITISH COLUMBIA. 


BETWEEN 
ARTHUR SEWELL, ROBERT BOSWORTH, JOSEPH SMALL, 
ALPHEUS P. BOYD, JAMES A. McLELLAN, SAMUEL A. 
DINSMORE, THOMAS A. REED, HARRIET H. CUTTER and 


ELIZABETH H CUTTER, PLAINTIFFS, 
AND 


THE BRITISH COLUMBIA TOWING AND TRANSPORTA- 


TION COMPANY, Limirep, and THE MOODYVILLE SAW- 10 
MILL COMPANY, Lim1tep, DEFENDANTS. ° 


The plaintiffs join issue upon the respective statements of defence of both defendants. 


The plaintiffs demur to so much of the statement of defence of the towing company 
as is contained in paragraph twenty thereof, and to so much of the Saw-Mill Company’s 
statement of defence as is contained in paragraph eleven thereof, and say that the same 
in each instance is bad in law on the following grounds: 


1. That the limitation claimed does not apply to cases of negligent towage or to dam- 
ages for breach of contract. 


2. The amount of which it is claimed the liability should be limited, is not brought 
into court and no offer is made to pay or secure the same, 20 


3. The defence does not include interest on the limited amount since the loss of the 
ship. 


4. It is not shewn that the tugs are registered, and on other good and sufficient 
grounds, sufficient in law to sustain this demurrer. 


Delivered this 29th day of April, 1881, by 
THEODORE DAVIE, 
-Of Langley Street, Victoria, Plaintiffs Solicitor. 
The defendants duly joined in demurrer. 


By a judge’s order the issues of fact were directed to be tried first, and such trial took 
place on the 26th, 27th and 28th days of June, 1881. 30 


The evidence and proceedings at the trial were reported in short hand and the follow- 
ing is a synopsis of such evidence: 


Robert Bosworth, duly sworn, (evidence taken on commission by judge’s order)—I 
was formerly master of the ship Thrasher; she belonged to Bath, State of Maine, U. 8.; 
she was an American Register; I produce certificate of register (marked A); this is a 
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second register made out in Baltimore; this is the last register. At the time of the loss 
of the ship the owners were the same as in the register with the exception of two deceased. 
The deceased were three, William C. Sewell, Edward Sewell, Charles Crooker. I had at 
the time of the loss of the ship purchased the interest of Alice 8. Cutter; with these four 
exceptions the owners were the same as on the register; I bought Alice 8S. Cutter’s share 
for about ten thousand two hundred dollars; I paid about five thousand dollars down. 
The ship was only insured to the extent of five thousand dollars on my interest for the 
purpose of securing the balance of the purchase money. I arrived in Royal Roads 21st 
May, 1880, about eleven Pp. M.; the ship anchored in Royal Roads; she was from San 
Francisco bound to Nanaimo for coals. I anchored in Royal Roads for the purpose of 
getting a tug to take the ship the balance of the way; next morning the 22nd I came to 
Victoria; I went to Mr. Saunders, the agent of the tug boats in Victoria and made a ver- 
bal agreement; the agreement was to tow the ship to Nanaimo and after she was loaded 
thence to Cape Flattery for six hundred dollars. Mr. Saunders gave me the tug Beaver to 
tow up. I do not remember whether I informed him of the tonnage of my ship. I may 
have done so. He said, in all probability the Alexander would be available when I was 
ready to be towed to sea. On going up I engaged a pilot. I asked Mr. Sunders if it was 
necessary to engage a pilot; he said as a general thing it was not customary to take one. 
He said Captain Warren of the Beaver was a man they put great confidence in. He said 
he thought as I was a stranger and it was possible I might break adrift that it 
was advisable for me to take a pilot; I got to Nanaimo without any trouble, being 
towed by the Beaver. We lay at Nanaimo about eight weeks getting loaded. Be- 
fore I got ready for sea I wrote Mr. Saunders, I told him I was nearly ready for 
sea and if the Alexander was available I insisted on having that boat; that after my long 
detention in loading I did not care to have any further delay in having an inferior boat, 
or to the above effect. I received an answer to this letter which I have lost. He gave me 
to understand the Alexander was not available, but he would in place of sending the 
Alexander send me the two boats ‘‘Pilot” and ‘‘Beaver.” I notified Mr. Saunders twenty- 
four or forty-eight hours by telegraph before I was loaded. I finished loading I think on 
Tuesday noon the 13th July. There was no boat ready until about five o’clock that even- 
ing. Instead of the Beaver or Pilot the Etta White came up. The Alexander was sent 
the same day to take a ship out of Departure Bay. I saw the captain of the 
Etta White; he said he had been sent up to tow me down; it was Captain Smith; 
I objected to being towed down by his boat as it was not the boat which I had 
been promised and I knew nothing about the power of his boat. He tried to per- 
suade me to go and said he could do as well as either of the other two tugs by themselves 
singly. The weather was fine and he thought there would be no trouble in taking the 
ship down, but I still objected. Later in the evening he came on board my ship and 
urged me stil] further to go; I told him I did not consider myself justified in risking such a 
large amount of property with a boat as small as his was, and finally finished by saying I 
would not go until I had got the second boat; he thought they would be sending the 
Beaver up and we would meet her on the way. I still refused to go. I kept Captain 
Smith waiting twenty-four hours until the Beaver came up which she did in charge of 
another ship. She took in her coal and as soon as she was ready she took my hawser. 
Both the Captain of the Etta White and Captain Christensen of the Beaver came on board 
my ship prior to this; Captain Smith expressed some annoyance at being detained so 
long. Captain Christensen gave me to understand that as soon as he got his coal in he 
was ready to proceed with the ship. Previous to this Captain Smith told me he had re- 
ceived a telegram from Mr. Saunders saying that the Beaver was on her way up to take 
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the ship in tow with the Etta White. After the Beaver had taken my hawser the Etta 
White passed her hawser to the Beaver; we started, the Etta White being in the lead; I 
think we started about 7 o’clock p. m. on the 14th July. The weather was fine and no 
wind and good daylight at the time; the sky was clear; I had no pilot; there was no con- 
versation between myself, the captain’s of the tugs, or any one on board them about a 
pilot. J had my full complement of a crew except carpenter; I had sixteen men besides 
officers: two officers, Ist and 2nd mate, cook and steward, twenty-one including myself. 
The tugs took the ship directly out of the harbor by Light House Island; I set 
a regular sea watch about eight o’clock, an officer of the deck and eight men. 
I told the man at the wheel to steer directly after the steam tugs; no course by com- 
pass was given. We proceeded alright till somewhere about ten o’clock, the weather 
continuing the same, night clear and starlight, what is generally considered here a re- 
markably fine night; it was perfectly calm, hardly a ripple; the ship having been steered 
and still steering directly after the steam tugs, without any warning whatever struck with 
a heavy crash which shook her from stem to stern on what is called Gabriola Reef; I had 
just gone below probably gone below ten minutes. I immediately rushed on deck and 
forward onto the top-gallant forecastle. I observed that the ship had risen out of the 
water forward to a considerable extent and was hard and fast. The Etta White was 
some distance ahead having parted her hawser, the Beaver was still towing; I sounded 
with the lead forward and found sixteen or nineteen feet of water; I hailed the Beaver and 
at the same time gave orders to sound the pumps. I asked the captain where he had got 
the ship to. He replied that she was on Gabriola; I asked him how he got her there; he 
said he or they had hauled to too quick. I asked him what he thought of doing. He sug- 
gested getting out a hawser aft which was immediately done, but continually sounding 
and using the pumps with all hands I found the water was gaining so rapidly that I 
thought it unsafe to tow her off the rock into deep water. I felt certain that if she were 
towed off the rock she would sink. I kept all hands at the pumps until I found it was 
useless then gave orders to shift the valuables from aft to forward. We had two pumps 
going. Capt. Smith came alongside in the Etta White; I asked him if he could account 
for the ship getting there; he said no he could not; at the time I ordered the valuables 
forward the ship was going down rapidly; | then proposed to Captain Smith to take me 
to Nanaimo as [ wanted to report the ship on the reef to my owners and see if I could get 
some assistance. I went to Nanaimo in the Etta White; the Beaver stayed by the ship; I 
hunted up Mr. Bate, the agent of the Vancouver Coal Company and notified him, and 
Bate, and Capt. Johnson of the Belvidere returned to the ship. We got back to the ship 
about four o’clock in the morning. ‘The ship had sunk down on the bottom and when the 
tide came in again it flowed so as to cover the entire after end of her. Plan of ship as she ap- 
peared marked B. produced: at high water (1) at low water (2); it was about low water when 
I got back to the ship; at that time the water was flowing over the starboard rail; she hada 
strong list to starboard and rested heavily on her starboard bilge; when I got back I had about 
made up my mind the ship would be a total loss; Capt. Johnson was with me and this was 
his opinion also; I set my people to work unbending sails, &c., and saving stuff from the 
wreck which I placed on board the Beaver; about noon the steamer Victoria came wp and 
Capt. Heyward came alongside in his boat; he was also of opinion that the ship could not 
be saved; the rest of the day I spent in saving what I could; towards night I started in 
the Etta White to go to Nanaimo; on the way I met Mr. Peck, the receiver of wrecks; he 
volunteered to assist; we went to Nanaimo together, got a barge from the Douglas and 
assistance from the ships, I mean men; we returned that night to the wreck; arrived early 
in the morning and went to work wrecking the ship, saving what we could; about noon 
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that day I started for Victoria, being of opinion that the ship might yet be saved; at this 
time the starboard rigging was slackened up from which I feared the starboard bilge was 
badly strained, in which case there was very little hope of saving the ship; it had been so 
almost from the first; 1 was in hopes, however, that the bilge was not badly strained; I 
was in hopes that by getting assistance from the navy, divers and powerful pumps, I 
would be able to use the pumps at low tide so effectually as to enable me to control the 
water before the rising of the tide and so the ship would float with the tide, as the tides 
at that time were on the increase. I called on the American Consul with Messrs. Rithet 
and Peck and proceeded with them to the Admiral’s house and solicited his aid. The 
Admiral sent up the gun vessel Rocket with four marine divers and steam pump; I also 
employed a Cameron steam pump to make this aid more efficient; the engineer of the 
Eita White engaged the pump and I paid for it. After some short delay the Rocket and 
all these materials arrived at the scene of the wreck; after the arrival of the Rocket I went 
on board to consult the captain of the Rocket; he said the work he was going to do on 
the ship he wanted to have the sole control of the work himself; the work commenced 
about the 19th or 20th of July; I don’t vouch for the accuracy of the dates in the log; the 
plans of the captain of the Rocket for going to work to save the vessel coincided with 
mine; we commenced in the first place with sending the divers down to make an examina- 
‘tion; their report was that they were vot able to tell much about the starboard bilge 
where the ship rested so heavily; as far as the damage forward they thought they could 
patch up the damage there if that was the only damage we could succeed in pumping her 
out. They patched it up with lead, canvass, and felt, and material I had purchased in 
Victoria for this purpose. We got the pumps in order, to work, both the Cameron pump 
and the navy pump. We set gangs to work shovelling out coal forward at same time; the 
first day’s work was ineffectual; the second day we closed up the after hatch and we closed 
up the after scuttle in which we had the hose the previous day, leaving the after scuttle 
water tight with room for the hose to go down so that we could pump there after the 
water had gone over the hatch. The result was we could not perceive any gain on the 
water. We pumped from about seven until at noon when the pamps were submerged 


and we could not work any longer. This same day we had both the main pumps rigged : 


and working with all hands we could get. The third day we worked as hard as we could 
but came to the conclusion that the appliances were not sufficient. Captain Smith during 
the third day said it was no use and my friends considered IT was throwing away my time 
by working any further. The divers went down each day in succession and stopped up 
the hole. They reported they had done all they could but had not succeeded in stopping 
the leak forward satisfactorily as they expected to at first. I concluded that the only 
thing for me to do was to dispose of the wreck to the best advantage which was subse- 
quently done; she realized, ship and cargo, $520. The value of the gear saved, that is 
what it brought, was about thirty-four hundred dollars ($3400) at auction sale and private 
sale. The expenses of trying to save the ship amounted to about fourteen hundred dol- 
lars ($1400:. The value of the ship at the time of her loss was worth eighty thousand 
dollars ($80,000). She was built in 1876; her cost in building exceeded eighty thousand 
dollars. Her tonnage was 1512 and her value $59 per ton, at which rate I bought in her. 
The particulars in the certificate of register are correct; log produced of ship Thrasher 
marked CG. William ©. Sewell deceased was the father of Arthur and Edward Sewell who 


who were brothers. Ropr. Bosworth. 
[ Witness | Henry S. Mason. 


Herman Larsen, sworn.—I am an able seaman; I was employed on board the ship 
Thrasher; I remember when the Thrasher left Nanaimo in tow of the two steamers: when 


10 


40 


A : 
i 


* 


- om a! ‘ i » 

ti ioe ti urieed srtotesd V it | byayd ae { fab tae 
co banadoule eurw 2g ui" trtwod ender rtd cenit! § 
mr  bacdiectte iad 


tao secksr 


123 Cree: ae haat 


Twila rocker woe! cater Dtqilent 
is -* > eo 


7% od ey 


- 


16 


we started it was fine clear weather, about seven o’clock p.m. J went to the wheel at 
eight o’clock: the watch was then set; my orders were to keep after the steamers; I had 
been at the wheel about an hour and a half before we struck. The ship struck and the 
captain went forward on the top-gallant forecastle he asked the steamer where he was taking 
us to, but I was that far back I could not hear the answer. The captain was below at 
the time the ship struck; he had been below about ten minutes or a quarter of an hour; 
before that he had been on deck from the time we left Nanaimo. I stayed at the wheel; 
we got out a hawser aft and all hands to the pump. The water increased. ‘The Beaver 
endeavored to tow the ship astern but did not move her; she was hard and fast; they still 
went on pumping; when they saw the water was gaining they stopped towing astern. I 
heard the captain and second mate say that if they towed her off she would sink in deep 
water. The crew were set to work carrying stuff out of the cabin forward. We were a 
long while at the pumps, but I cannot say how long. The captain went off to Nanaimo 
in the Etta White; all hands stopped on board. The water continued to rise over the 
ship. The captain returned at daylight the following morning. The stern of the ship was 
then under water; she laid over to starboard like No. 2 in the plan B., after the stern of 
the ship was under water we commenced taking our clothes on the steamer. As soon as 
the captain returned, at his orders, we unbent the sails and tried to save all we could on 
board the ship. The weather was the same as when we started when the ship struck. It 
was not dark at the time the ship struck. HERMAN Larsen. 


Fripay, 29th Oct., 1880. 


Herman Larsen, cross-examined by Mr. Pooley —I was placed at the wheel when the 
watch was set at eight o’clock in the evening on which the ship Thrasher was being towed 
by the tugs Beaver and Etta White. The mate set the watch; I suppose he got orders 
from the captain. Young, the second mate, was officer of the watch; the first mate set 
the watch. The name of the first mate is Carter. There was a lookout placed forward 
in the vessel, his name was Albert Oldberg; when [ was placed at the wheel there was no 
particular course given me to steer. The captain directed me to steer after the Etta 
White because the Beaver was an old boat and did not steer very well. I followed the 
instructions given by the captain and steered after the Etta White. An hour and a half 
after the watch was set, at eight o’clock, the Thrasher struck. About an hour and a 
quarter after the watch was set the captain remained on deck. He then went down in 
the cabin, It was a fine clear night. I did not see any haze hanging along the shore; we 
could see the land all along. I could see the tow boats very distinctly. The tow boats 
had lights burning, both clear lights. When the ship struck the Etta White was right 
ahead. The Beaver was on the port side of the Etta White when the Thrasher struck. 
The Beaver was about a point on the port side of the Thrasher when the Thrasher struck. 
I had noticed a change in the course of the Etta White just before the Thrasher struck. 
My board is paid by Captain Bosworth while I am here. I want the captain to pay me 
a dollar a day. Capt. Bosworth has not promised me any employment. I have not been 
promised any money at all by Capt. Bosworth. I came here from San Francisco; the 
captain brought me up and paid all my expenses and the captain promised to pay me a 
dollar a day from the time I left San Francisco till the time I leave here. I don’t think 
I could point out on the chart where the ves<el struck. 

[ Witness | Henry S. Mason. Herman Larsen. 


Captain Bosworth, cross-examined by Mr. Jackson.—I entered into the contract for 
the towage with Henry Saunders; I did not sign any agreement for towage. I had never 
been to Nanaimo or Departure Bay before I went with the Thrasher. I don’t know the 
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pilot regulations at Nanaimo; Nanaimo Pilotage By-Laws, 1879, put in marked D. Ido 
not remember having seen this book. I paid inward pilotage to Nanaimo and half pilo- 
tage out; if | remember right I did not engage a pilot to take me from Nanaimo. Some- 
time before I sailed Mr. Rogers and Mr. Urquart asked me if I intended to take a pilot. 
I answered I did not think it necessary as I was to have the services of two tug boats and 
other vessels did not take them. I think the half pilotage was included in the collectors 
charges. I did not pay half pilotage to Sabiston; I knew that half pilotage was paid; I 
knew I paid half pilotage because I did not take a pilot. The reason I did not take a 
pilot to Victoria was to save half pilotage. I did not enquire how much I saved. I made 
enquiries as to the captains of the tugs and they were represented to me as efficient men. 
I made the enquiry of Capt. Smith and in particular of Capt. Johnson as to Capt. Smith’s 
capabilities. I was informed that Capt. Christensen had piloted the ship B. P. Cheeney 
from Victoria to Departure Bay. The customary way of paying pilotage is by the foot. 
I am under the impression I saw the amount that was charged for half pilotage, but on 
my oath I could not say that I saw it. I don’t know what I paid or agreed to pay Rogers 
for taking the ship up. Capt. Johnson of the Belvidere told me that he had known Capt. 
Smith for some time and that he had towed his ship safely. My ship drew about twelve 
or thirteen feet going up to Nanaimo; she drew 23 feet 6 inches coming down, and I knew 
I should save half pilotage by not taking a pilot whatever the pilotage might be. 


Question.—When you first met the captain of the Etta White in Nanaimo did he not 


say to you that he had been sent to help to tow you down? Answer.—lI don’t remember 
his saying so. 


Question—And did he not at the time alluded to in the last question produce to you 
a telegram which whilst in conversation with you and Mr. Peck, who introduced him to 
you, he had then received from Mr. Saunders stating: ‘‘Beaver will leave at seven this 
evening with Henry Buck, wait till she arrives to-morrow morning. H. Saunders.” 


Answer.—I don’t remember the telegram. Telegram, 13th July, 1880, put in marked 
E. I did not know where the Etta White had come from. I was informed in Nanaimo 
that Capt. Smith had come up to tow me down. I gave no directions to the tugs before 
leaving the wharf. I gave no instructions to either tug to proceed; they settled that 
among themselves. When we were ready to leave I did not cast the lines off and say go 
ahead nor did an officer say so. I merely cast off. I had about ninety fathoms of hawser 
between the Beaver and the ship. I do not know the length of the hawser between the 
Etta White and the Beaver. I directed my course after the steam boats. I told the 
helmsman to steer after the tug boats. I recognize Benjamin Madigan, the engineer of 
the Beaver; I know Capt. Christensen by sight; I don’t think I should know Jagers, 
mate of the Beaver; I know Capt. Johnson. 


Question.—You recollect stating in presence of Madigan, Christensen, Jagers and 
Johnson on board the Beaver, at or about two o’clock on the day after the accident 
occurred, that you ordered the helmsman to steer for the Etta White ? 


Answer .—I do not remember; I was in an excited state of mind. I swear I did not 
say it. I looked ovor the chart with Capt. Smith in a general way. There was nothing 
said about courses. 


Question.—Do you not know that even if you had a pilot on board you would not be 
justified in allowing the pilot to run your vessel into palpable danger ? 
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Answer.—Of course. I should object if I was running into imminent danger. 


I gave Capt. Christensen a cheque for the amount of the towage; it was a cash order: 
I suppose it was made payable to the tug boat company. Iam not certain whether it 
was not payable to Mr. Saunders; I think it was likely to have been payable to Mr. 
Saunders as he was the agent and the person with whom I entered into the contract with 
and the only person I knew. The amount of the draft was $600, I think. The hands 
were long enough engaged at the pumps to convince me they were of no avail. All hands 
pumped for a short time; it was more than five, I could not say it was more than ten 
minutes. I don’t know whether I gave the order to rig the pumps before I went on board 
the Etta White or not. I think I did give it; but I had sounded the pumps before and 
knew how much water she was making. I cannot say how long I remained on my vessel 
after | came off the Etta White. After I became convinced the ship was bound to go 
down where she was I left for Nanaimo on the Etta White. I can’t say how long it was 
after the accident before I left in the Etta White, but there was (5) five feet of water in 
the hold and had been some time before I left, and gaining rapidly. I don’t know what 
time it was that we started for Nanaimo. I returned to the wreck about daylight, about 
four o’clock. When I returned the ship was sunk on the bottom. The water was flowing 
over the deck on the starboard side. The water had flowed in so much that I could not 
get into my room; my room was on the starboard side. Telegram marked F. produced 
17th July, 1880: I received this telegram from the agents of the owners. I received no 
other telegram from owners in regard to not spending money about saving the vessel. I 
have not, nor have any of the former owners any interest in the ship since the sale. The 
contract for towage was allin one. Itis not paid. The check for $600 was given back 
tome. I asked Captain Christensen where it was and he gave it back to me. 
[ Witness ] Henry S. Mason. Rost. Bosworru. 


Herman Larsen, re-examined by Mr. Davie.—i remember stating yesterday that my 
orders were to keep after the steamers, but I recollect the captain saying not to pay much 
attention to the old Beaver, but to keep after the Etta White. (He then asked the captain 
if he did not say so). The change which I noticed in the course of the Etta White was 
about three quarters of an hour before the ship struck. There was no change in the 
course of the Etta White within three-quarters of an hour, nor in the course of the 
Beaver. HERMAN LarRsEN. 


Capt. Bosworth, re-examined.—At the time of the accident the ship was lying in a 
bed of kelp for nearly one hundred yards outside and nearly twice as far inside. After 
the accident I kept continually sounding the pumps; I kept sounding as often as I could 
get the rod dry and see the marks. The fact of a ship having been ashore and repaired 
she always carries the name of a ship ashore and is detrimental to the sale of her and in 
getting freight. I considered the ship was irretrevably damaged whether she was got off 
the rock or not, that is for a grain ship or for carrying valuable or damageable cargo. 
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Rost. Boswortu. 40 


Charles Davis, master of barque Henry Buck, in July, 1880, was towed to Nanaimo 
by the Beaver; remember when ‘Thrasher was towed out of Nanaimo by the tugs Etta 
White and Beaver; weather fine; nearly full moon; I suppose Bosworth a good navigator 
as he has been in command of a vessel for some years and witness understands that he 
still has command of another ship. Christensen in the Beaver towed witness down; took 
no pilot; thought I was capable of taking charge of my own vessel myself; I have never 
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taken a pilot in these waters; presume it is not usual to do so perhaps because we are so 
used to the coast waters; touched a rock whilst being towed down on this occasion by the 
Beaver, in Baynes Sound. : 


Cross-examined.—I have been on the coast a considerable time and have sailed 
in and out of Nanaimo three or four times; when I take a tug down I look after the course 
and see where I am going to; I generally let the steamer take its own course and I have 
never yet found it necessary to raise any interference with the steamer, but I keep my 
eye on the steamer and see where she is going all the time. If I thought the steamer was 
going a course I did not approve of should probable endeavor to stop her. I don’t think 
I should signal her by shearing my vessel one side or the other. I suppose one of the 
men on the steamer would be astern looking out. The usual way is by hailing or sound- 
ing a trumpet or something of that kind. This is the contract which I signed when I 
got on the rock in Baynes Sound. (Contract put in evidence): 


“TOWAGE AGREEMENT.” 
‘‘Henry Saunders, Agent, Johnson Street, Victoria, B. C.” 


““This agreement made at Victoria, B. C-, this 13th July, 1880, between the un- 
dersigned as agent for the tug boat Beaver of the one part and Captain C. Davis, master 
and agent for the ship, or vessel, called the barque Henry Buck of the other part. Wit- 
nesseth, That the said tug boat has engaged to tow the said vessel from Royal Roads 
to Nanaimo and back for the sum of three hundred dollars and that’ the master of said 
vessel agrees to pay the same in cash for said towage service. This agreement further 
witnesseth that the master of said vessel agrees to assume all responsibility in respect of 
the strength and sufficiency of hawser used, whether furnished by said vessel or said tug 
boat, and that the tug boat and owners are not to be held responsible for the piloting of 
the said vessel while in tow of said tug boat, the latter being regarded as subject to the 
orders of the pilot or other duly authorised officer in charge of said vessel while fulfilling 
this agreement. In the event of the tug boat above named being prevented by accident, 
or other unavoidable cause, from completing this agreement, her owners or agents shall 
provide another steamer capable of towing said vessel.” Chas. Davis. 


Capt. John Devereaux—lIs a master mariner and acquainted with Straits of Georgia; 
is master of Dominion government steamer Sir Jas. Douglas; points out on chart proper 
course for clearing Gabriola Reef after passing Entrance Island. The directions are given 
in the sailing directions so as to clear the reefs; you are to keep Notch Hill open on Berry 
Point and this carries a mile to the northward of the reef. If you go inside of that line you 
do not know, sometimes the rock is above water, sometimes the rock is covered at half tide; 
another way shewn in the sailing directions of clearing the reef is by keeping Portier Pass 
just open or touching on the south east or quarter east bearing and that course clears the 
reef more than a mile, vide sailing directions, page 112. (Note.—The chart is put in 
and the sailing directions compiled under surveys made by authority of the Admiralty 
and which contain the notes from which the chart is drawn: sailing directions form part of 
this case.) Witness continued: Is well acquainted with rock where Thra-her is stranded. 
In opinion of witness it is doubtful if tug towing a ship according to sailing directions 
could have landed her there. In my opinion directions have not been followed; it is a 
doubtful question of course. If they had followed the course of the chart they could not 
have landed there unless there had been « very strong ebb tide to carry them out; if there 
were a strong ebb tide it would have been the duty of the tug to keep a couple of points 
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more ontside until they had passed the reef; the stronger the ebb tide the further out the 
tugs should have kept. If an ebb tide were running I should keep at least two miles off 
the rock, steering straight out to the eastward; there would not be the slightest difficulty 
by taking cross bearings in ascertaining exactly where you were and whether a mile or 
two miles from the rock provided land is in sight. If the night was clear the land must 
have been visible all the way down from Entrance Island and all the points from which 
bearings were to be taken must have been visible. Previous to wreck of Thrasher took 
soundings all around the rock on which the Thrasher lies and stood on the rock. From 
the point of the rock you can get soundings at 900 feet you will get eleven fathoms 
and until you get eleven fathoms from this point you get three, five, six, seven and from 
that down to eleven fathoms; within 600 feet to the seaward of where the ship lies stranded 
you would get six fathoms or 36 feet. (To the Judge.—600 feet to a cable, 10 cables to 
a nautical mile. The white dotted space on the margin of the chart shews ‘the subdi- 
visions into cables, 300 feet to the seaward of the ship might be somewhere from three 
to five fathoms. In one direction the descent of the rock is perfectly gradual but 
due north and north west it is quite abrupt.) It would not be prudent naviga- 
tion for a tug to tow a ship inside the line on the chart marked ‘“‘see view,” par- 
ticularly at night. Question.—How much past the Thrasher Rock or how much past the 
Gabriola Reef would you go before changing your course from the eastward? A.—If I 
was sure I was past it I would lay it about a mile to the eastward of it, not before. I 
should certainly make quite certain I was past the reef before changing my course. Q.-— 
How would you ascertain you were past it? A.—If I could see the bearings of the land 
I would go by that; if I could not see that I would go by Fraser River light. There is no 
difficulty on a clear night in ascertaining your right course by land marks. There is an 
error in the chart as regards the position of Gabriola Reef; it is not exactly correct; there 
has been an error in transferring the field notes or surveying notes. The notes are per- 
fectly correct. The reef is shewn on the chart to be about 800 feet further inside 
than the notes shew it to be. There are four rocks marked on that chart that are above 
water. Those four rocks are in existenve. One rock marked on the chart is not 
in existence. The notes I refer to are the sailing directions. According to the true 
position of the Thrasher rock it is at least a nautical mile inside of the ‘‘see view.” If 
the sailing directions are followed the true position of the Thrasher rock is denoted and 
there is sufficient there given to avoid the rock. The sailing directions lead you one 
mile clear of the rock; it could not be otherwise unless there was a strong current and 
tide and you did not guard against it. Since the compilation of the sailing directions no: 
new directions have been given for clearing the reefs, but I hear there is such a notice 
in the Custom House. Entrance Island light is visible in clear weather 16 miles, 14 any- 
way. I believe the Thrasher rock is one of the four indicated on the chart as forming 
Gabriola reef but it is out of place. Question.—Is the true position of the Thrasher 
rock generally known among navigators in that location? A.—The position of that rock 
is generally known to every pilot in the country. Perhaps they have never been standing 
on it the same as I have myself but they know it from the position of the kelp around it 
and before the beacon was put there they never assumed to go there within the distance 
they go now. They gave it a wide berth, although the beacon is misplaced. The beacon 
is more than half a mile from this place and there is no light on it. I should go far 
enough from the beacon not to see it at all. You could not see the beacon on a dark 
night. In the month of July there are four or five acres of kelp round the vicinity of 
where the Thrasher is; kelp is an indication of danger. It is not prudent navigation to 
go inside of kelp unless there is a very light draft of water. The reef upon which the 
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Thrasher lies is a continuation of Gabriola reef. There are several narrow passages be- 
tween the rocks forming the same. The entire reef is about three-quarters of a mile in 
extent. ‘The beacon is never used by mariners as a guide; every one knows it is out of 
place. 


Cross-examined—Knew the beacon was out of place the year it was put there. I 
found it out when I saw it, besides I was told. I verbally so reported it to Capt. Cooper 


the agent of marine. This was in 1876. The beacon is on the inside rock-instead of the 


outside. There is a double error, the beacon is placed on the wrong rock and is not 
marked on the rock it actually occupies, the beacon ought to be on the Thrasher rock. 
By the chart the Thrasher is lying 1250 yards from the beacon. The depth of water be- 
tween the Thrasher rock and where the beacon is 17, 20, 23, 24 fathoms and less and 
sometimes there are rocks almost up. I never put a plot on paper or kept any record 
of my soundings. It is full of rocks, foul ground. I don’t know all the rocks in the place; 
know a good many. By running on know one rock; Chain Island. Went on shore at 
Burrard Inlet with the Isabel. Where the Thrasher is lying eleven fathoms is marked on 
the chart. In the notice respecting the Thrasher rock contained in the London ‘‘Gazette” 
dated 29th Oct., 1880, the same directions are given for clearing the Thrasher rock as are 
given in Richard’s directions for clearing the reef. [‘‘Gazette” notice read.] Have been in 
charge of tugs in towing from place to place and in sailing ships in other parts of the 
world, mostly with pilots; I don’t think I have ever been without one as well as I can 
recollect. It is twenty-five years since I was in charge of a sailing vessel. If there had 
been a mirage so that I could not see the land I would have gone on until I picked up 
Fraser river light. If you hug the land you must expect to get ashore. If you can’t see 
the land you have no.business to keep inshore.. If the moon were full it would be an ebb 
tide, three-quarters of amile outside Entrance Island; a course east from Entrance Island 
would clear the reef, that is if your compasses are right and there is no current. Have 
never seen fresh water from the Fraser river in that neighborhood. There isa large 
body of water coming from the Fraser at that time of year. 


Re-examined.—There are fifteen miles of sea room to the north of Gabriola reefs 
where the Thrasher might have been towed with unquestionable safety. It is very impru- 
dent navigation to neglect to take bearings when you are not quite certain where you are 
and want to find out. 


To the judge.—If I had been on board the tug for half a mile or a mile before the 
Thrasher struck and had been looking out I should not have thought I was in a safe 
course. I should have thought we were going into danger. If I had been on board the 
Thrasher I should have thought the same. Q.—By the judge—Any competent man on 
board of any of the three vessels, if he had been looking out would probably have known 
she was going into danger that night? A.—I think so; yes, decidedly my opinion. 


Capt. Wm. Clements.—Am engaged piloting to Nanaimo; last July was in command 
of the Pilot, a steam tug, she was I think, running in combination with the Beaver and 
the Ktta White; in towing it was optional with the captain of the tow whether he took a 
pilot or not, sometimes they did sometimes not. I have towed several ships with pilots, 
several without. The general rule in towing is to keep the steamer on the side the hawser 
is fastened so that you can see clear of the jib-boom, and so that the man at the wheel of 
the ship can see the steamers mast, or light, and also to keep the hawser clear 
of the head gear and to escape steamers back wash. The usual course after leaving 
Entrance Island, half a mile north or three-quarters; if the compass is right, is to steer 
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east in the day time; half north at night; east is very near the view line. If you knew 


exactly where the reef was you could with prudence steer quite a little way inside 


of the ‘‘see view” line. I know the rock on which the Thrasher is stranded; I see her there 
every time I go up and down; have seen the water break over that rock several times. I 
believe in rough weather at low tide; I don’t think the water broke on the rock where the 
Thrasher lies before she went on. In the course of my towage I always deemed it pru- 
dent to keep from a quarter of a mile to a mile and a half clear of where she now lies; the 
dangers surrounding the place where the Thrasher lies stranded were known to me prior 
to her stranding; the water indicated sunken rocks there in rough weather if you went 
near enough. I would not have approached those places at night with a tow if I knew 
where I was going with it; could easily find where I was if it was clear so as land could 
be seen. If I could see the Entrance Island light I would know if I was in too far; there 
is no difficulty in knowing where you are if you pay attention. The greater the depth of 
water your tow draws the further you keep out. There would be no difficulty in finding 
out the rate of speed you were travelling at; you might heave a log or take bearings. There 
is no difficulty in finding out exactly where you are if you take bearings and can see any- 
thing to take them from. You can take them from Entrance Island light, Flat Top Island 
or Point Atkinson light. There are also a great many breaks in the land. Do not think 
a prudent course could have been steered or the Thrasher would not be where she is. 
Witness describes the land marks mentioned in the sailing directions for clearing the 
reef. When you can’t see these points, in order to be sure you are clear the reef, you 
steer ten miles after you pass Entrance Island light on an east course and until you see 
the Fraser light then there is no doubt you are clear of it. 


Cross-examined—Have been up inside the reef; towed a ship up inside between the 
reef and Gabriola Island. There is a passage there between the reef and Gabriola Island. 
I towed the Challenger up inside and anchored behind Flat Top. There is quite a nice 
harbor there, (sailing directions quoted which speak at page 70 of a channel inside which 
is not generally recommended.) The inside channel is frequently taken to avoid north 
west winds. I would not go up at night. The channel is about a quarter of a mile inside 


the beacon. The shoal on which the beacon is erected extends two and a half miles. ¢ 


Have been considerably nearer the beacon inside than where the Thrasher now lies from 
the beacon. First saw Thrasher rock wash three years ago when I first went towing up 
there. I always supposed where the Thrasher is, to be a continuation of the reef. Have 
never compared it with chart. I am a pilot, and I suppose I have charge of the ship and 
tug too. I always treat myself as having charge of the tugs; they always go where I direct 
_ them; when I was running a tug boat, when no pilot on board, the captain had charge of 
the ship; he generally followed the tug; when he wanted me to go a certain rate or course 
it is my duty to go there. I took my orders from him if he saw fit to give me any. The 
captain is in charge of his own ship, the tug goes where he tells them to. Have seen 
Fraser river water all the way across the gulf nearly to Portier Pass. In heavy freshets 
think it comes up above the reef. In towing in this locality the master of the tug 
depends more on his local knowledge than he does upon his chart. Don’t bother the 
chart much. Don’t pack charts round with them very often. 


By the Judge—Will you look at the chart, you see Entrance Island, you see that cross 
at which the Thrasher went ashore. Now in going from Entrance Island there that is 
not according to the course you have been mentioning? Ans.—No sir. We generally 
come from half a mile to three quarters outside the Island and down east or east a half 
north. Ques.—If you run east that would earry you from half a mile north? A.—Yes. 
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Q.—That would carry you clear of the Thrasher rock ? A.—Yes. Q.—You have heard the 
night described as a clear night? A.—-Yes. Q.—Could any competent person, you, if 
you had been on board the tug for a mile before you got to the rock could you have told 
that you were going right or wrong? A.—If I had been paying attention I could have 
told I was too near the land. @.—-And I suppose any body on board either of the three 
ships could have seen the same thing? A.—Yes sir. .—That is always presuming they 
had local knowledge? A.—Yes sir, any body familiar with the land. 


Capt. George Rudlin, master of steamer Wilson G. Hunt, plying between Victoria, 
Nanaimo and Comox—Was in the towing business before running the Hunt; several years 
in that business; used to look after steam tugs; acquainted with passage from Entrance 
Island past Gabriola reef; know rock on which Thrasher hes. Before she stranded 
knew there was a rock somewhere there; could not tell exact place; used to steer at night 
so as to clear the rock, east half north coming down the gulf, and if the wind was northerly 
would steer east by north. If there was any current from the Fraser would haul out 
alittle more. In the result by steering such course would go about one mile and a half 
to the eastward of the rock. A prudent man would not steer within that distance unless 
there was a strong wind from the south and west when he might steer a little nearer. The 
course which I have indicated would take outside the line marked on the chart ‘‘see 
view,” east half north magnetic would take outside of that line; that line is due east. 
Ordinary care would avoid any danger to a ship of the size of the Thrasher in being towed 
down the Straits of Georgia; there is plenty of sea room where there are no rocks. The 
water inside of the ‘‘see view” line has always been considered dangerous. It has been 
generally known among navigators to be dangerous and generally to masters of tugs. I 
was a licensed pilot for two or three years. It was not usual to employ pilots to navigate 
tugs; I had a license to run a tow boat but not as a general pilot. Before changing my 
course in coming down the gulf past Gabriola reefs I used in general to wait until 
Portier Pass bore south by east and the light ship bore south by east without altering my 
course. I would not alter my course until I saw Fraser river light unless it was a clear 
night and I could see the land. The light ship should bear east by south. If I caught 


Burrard Inlet light, Point Atkinson light, I would bear a little north east, a little east of ¢ 


nor’ard bringing me in thenI should shape my course down the gulf. Have towed inside 
the reef when strong westerly winds blowing 1. e., in the day time. Have seen Fraser 
river water extending to the reef and close to the Ballinac Islands. The more Fraser 
river water I saw the further I would keep out. The tugs ought to have known by look- 
ing at the land that they were too close in shore, and of course if there had been a pilot 
on board the ship or any one acquainted with navigation he could have told the same 
think. Ido not suppose a stranger would have thought about looking. You can see 
Entrance Island light about fourteen miles I think. It is four years since I was in the 
business. If a captain or master of a tug took no bearings he would be apt to get into 
danger unless he had a nice clear night. 


Cross-examined—Don’t know where Thrasher is on the chart; never took any bear- 
ings of her; eleven fathoms is ample water even for the Thrasher. Ques.—In towing a 
heavy vessel down if that vessel is on one quarter all the way doesn’t it have the effect of 
drawing the tug off her course more or less? Ans.—Well, very little. If the ship should 
be a couple of points off, the effect would be to draw the tugs off the course. It would 
alter the course materially if the ship did it steadily. If the ship kept on doing it the 
tug would guard against it. The tug would put her helm the opposite way. It is the 
duty of the tug to keep ahead of the tow. I always used to hail the ship and tell them to 
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steer after me. @.—Supposing the ship goes off would’nt you consider the course of the 
tow the course you were to take? A.—No. I never take it. If there was a pilot on 
board, if he would hail me I would have done so and tell the ship to steer after me. I 
take the orders from the pilot if one is on board. If there is no pilot I generally used to 
go my own road. The captain of the tow was my employer. If he gave me any orders I 
would obey them. In towing a ship up inside the reef I would goa great deal nearer 
than I would come down outside. In coming down inside I would keep mid channel perhaps 
about a quarter of a mile from the beacon. Q.—If you were outside of the beacon and 
in eleven fathoms of water, you would be safe there? A.—I never approached the beacon 
near enough to know, not on the outside. I was considerably closer to the beacon when 
on the inside than the Thrasher now lies out. Have seen mirages and fogs along the 
shore in midsummer; effect is as a general thing to throw the land further off than it 
really is and you cannot then be governed by any points you see, in fact it changes the 
whole appearance of the coast. The first time that I knew of the rock where the Thrasher 
is was in 1865. I will not swear it was the same rock. I saw there were rocks around 
there and I knew there was danger and I put my vessel around and stood off the rock. I 
suppose there is a number of rocks between where the Thrasher is now placed and the 
rock on which the beacon is placed. I think I have seen four or five rocks dry at low 
water but I don’t know the exact position. Q—You are not certain that you ever knew 
that the Thrasher rock was there before? A.-—No. I would’nt swear to that one rock. 
Am slightly conversant with the charts of the coast. Don’t know whether Thrasher rock 
is marked on chart or not. I know that there are rocks around there in the vicinity. 
The Thrasher lies about a third of a mile fromthe beacon; never reported the rock to the 
pilot board. Don’t know that the Thrasher rock was generally known; I knew there were 
rocks in the vicinity. Snppose Thrasher rock would be dry in summer months 
and in winter months. Wouldn’t swear to seeing that one rock dry. 


Re-examined—I knew there were rocks around there; reason never reported because 
naturally supposed everyone knew of them; thought the rocks around there nothing 
wonderful. Have frequently encountered mirages; would give tie land a wider berth; I 
steer by compass; you can see the land marks at night and Portier Pass unless it is very 
dark; on an ordinary night you can see Portier Pass four miles off; see the gap; it is diffi- 
cult to make out Flat Top Island at night because there is high land behind it; it is very 
difficult to’ take cross bearings. 


Thomas Eric Peck, receiver of wrecks for Nanaimo—Held an enquiry in that capacity. 
James Christensen the master of the Beaver, Mr. Smith the master of the Etta White and 
John Jagers mate of the Beaver, all gave evidence under oath. [Counsel for plaintiffs 
proposes to put in evidence; the statement of Christensen and Smith rejected.] Knew the 
Gabriola reef before striking of the Thrasher; it was generally known in neighborhood of 
Nanaimo; have seen a rock a short distance from the Thrasher bare, to the port hand be- 
tween the shore and the Thrasher; the Thrasher rock may be a continuation of the same 
rock which I saw bare: I never saw the Thrasher rock bare nor any other man; the bare 
rock which I mention is 60 to 100 feet from the Thrasher. 


Cross-examined—The day after the wreck I drank fresh water from along side the 
wreck; I suppose it came from the Fraser river; there is no other place it can come from; 
the fresh water extends to Cowichan Gap; it was nearly full moon at the time of the 
accident. 


QAI 
J £U 4 J 


20: 


30 


oil for ne-sirowy Gilt qakvanow icy aw'hluow nak ada 7 ene fy 
in toll a ‘Yan csads VL Ai oant sero 1 ae ; 


°& - 


i Lou waits ule ah aide old fist Fie oe cool wred hinds. 1 tet 
M Tues *tareston FJoliy tae ei saat U ee ag} ‘worl i 12h 
T sigiere que ow OVER wid YL Ssrolgwe ya Ces oft | 4 
joraen Tnalh inns Ow Mdidw. | leer edd ob So ate 
dieing Wyiande bi quad hivow T ohdeni pete eja0, ae ten Ine pac nds 
hex nea oii to sbixtie sem soy: UI iyionendd pall ind: glia lo e 
oid alt badsnarggne eves IA Stetina bloow por ada 36 1108 
b per mained ost of toxely rie lowiienoa ann ) . ablation oils ao dost wenkcaiee 
“net witots ertnt yy bak eageticd noe e744 ny eal wor wordeacl' at aid 9 
frank! fie sede? inal od? words ct poidd Toney 6.ae-ae bobts cee 
ord asoiils tient ai sk woz atciiy yee ye hetiedg ad wedt tonnes toe ee giiuet 
ecaite meen i hihie dont mils leh-wriait i gaalt od dart StF Jedoo ult lo coeemnages Blow. 
ibugatigadoo! sive wind was I to 4 Bites ost wera ti seoere, dee “Tibwe To > SRE a 
- Joon od¥ he boote dis bavow ioe-40 gage 2 Dae Aegan eaw ésnnle word. ‘han § 
t An i fosalq wow ai vale? od? orotlw usnwied wdeor }) aedauea 2 ausilt 9 
¥as "4) oeuuy * ay Hi +O. 400), wine O71 cH i tends ] Aypoaly al aobwad aia cick at Ano 
isur tad), hieties Jor wish to : Gigey joevo adi-wond tno!) Pagans 
» go jas fd ges 763 aati { .»f-—- A Perotad gist. norm deer Teper 
r qeage dt Pathe aha ; ta }- “1woOAt Jevas 6H to ehigato alt ailw dusmevaon. 7 seb) 
‘inde ail) ai wieds. honem aguoer oth wh and fh) weitn LT . doe 1o"iasis HO. hustigie a 
sfhiey a) fetiodas 1740 [boned acti amet alta # bo ‘ Aid? wave vee ‘cit ae at 
+e Shuli 7 ial ] i “aud Bhi « Toes SEH siaia poteandT 343 ted Catt ey| 7 qT biped $e 
1H Coimeiiie eft: ai Sd hibow or ystengle® ssoqggrg inieny iach - fret : 
ih Asot unto tn ay fins onmaay absinin WW - ailytent ‘shui. att ial 


eiiigad ots sevau coset posi inane E857 Per) erat} octal T-bosimazy- nt 
SMialiou sill) hunianedaer sid. idgoudd vas “Te wend: BuO YEe Deevuyne , 
t iss Gahiv elaal oilt vig, bioewizesgation erent ries) Htoon py baal. . 

t i ti aeeluw seat) wonto'l hen titg i bdina final oc) ue gaitie gy saceqnea 70 799 
cage OL) wow {Tho aylinty apo 421) ‘L 1is169, woe ceo nog bge naira 10 LA LOES 
hi hantipdae! shoul -i ors - steep hii hy: huteiel qo ia ino. sAdon of 

nysiucegeaemes of gigas 


stings toilni yrinpie ie bieH— omnes 408 ere iodides , 
Sina stale cli 4:6 Ww ivan oaht dig if cunt aul io tieam 
Detitweiiiy wt-beawe dy Roe fia sedi ova (he avasel od? © eer 


¥ : . a vinital, | «bv: deat iie@ bus dasa uind) la daametete oli soso af tag 


i enittodaien ot awons ~lienoy aay ti waetall od oe 
soat Lisral Asay) uit 08 oral 2 il ott nett dadatails trode door 8 11906 8 


4 yitsee uit te avitanuittions od yer Alot wdeaP sit pada T aiid bun on 


wnt) oF <u ain aa wilde: (6, WON", Sypl a0" Setetig! (is etl Wha 16700 i - sped é Tie 
vwikevritT els, ameth 260) BOL oF OD gi et oa 


ssh): ehh y ies courted carer'e! ti eed tosh J Lio aie watln gah odT 
Sneull sme tiny Ti novle wdke- Om at ov-ult pra ee Papen’ ent) etcert oorha 1 gen 
air so bal! Malt tx TA (tai Knsr wre V1 ‘i mata try ania 


25 


Capt. Thomas Pamphlet--Am a master mariner; have seen where Thrasher is stranded ; 
knew the reef some time before, twenty years or more; it was a generally known rock, 
known amongst all seamen around here; to the southward of the Thrasher are some rocks 
that dry; where the Thrasher lies is part of Gabriola reef; I believe it to be so; itis all 
scattered about, but I believe it is part of the reef; by following the course pointed out 
in the sailing directions you would steer well clear of the reef as it actually stands includ- 
ing the rock where the Thrasher is; by following the sailing directions you clear the reef 
by a mile; there is no difficulty when you can see the land in discovering where you are 
from Entrance Island down past the reef; the Entrance Island light is visible some dis- 
tance below the reef; you can shape your course from that light; you cannot get into 
danger if you shape a proper course from that light; we generally keep about the line of 
the “‘see view;” in the night time I would not come inside of it; it would not be prudent 
to do so at any rate; if a ship could not see the shore it would be necessary to take bear- 
ings of Entrance Island or some other light; there is no difficulty in the master of a steam 
tug that is used to the boat ascertaining exactly the speed he is travelling through the 
water; there would be prominent openings along the land which shew a man just where he 
is if it is a fine night; if it was hazy or heavy you could not see the Flat Top Islands; a 
good lookout is generally kept on board the tugs to see that the tow steers pretty well 
after them; a man at the tug’s wheel can tell in a minute if there is bad steering because 
the tug boat will commence to steer badly; when the tow steers badly it is the rule to call 
attention to it from the tug; in towing the tow always steers on the side that the hawser 
is attached so as to keep the head gear clear, get a view of the tug and see how to steer. 


Cross-examined— Have no master mariner’s certificate from board of trade or Domin- 
ion Government; am.not a master mariner; have known the rock where the Thrasher is 
for twenty-three or twenty-four years; it is part of the reef;.I don’t know much about the 
chart; I never took any bearings that distance off; could not say if the Thrasher is on part 
of the reef as laid down on the chart; witness then pointed to me of the rocks marked on 
the chart as the rock on which the Thrasher was stranded, north of west of the beacon; 
took bearings round it about ten years ago; only saw three or four rocks on the reef; took 
my bearings by a common compass; I had no sextant; came to the conclusion the reef 
was wrong in 1866 or 1867. Believe there is a lithographic error in the chart. I have 
never reported, though I have been a pilot in these waters. The beacon is on a rock, part 
of the same reef as the Thrasher lies on. It is not rightly marked on the chart. I sup- 
pose the Thrasher is about a quarter of a mile from the beacon. I don’t go much on the 
Gazette which says six cables length. 


Hartley G. Young.—Was second mate of Thrasher on occasion of the stranding; Bos- 


worth was master; Bosworth was a stranger on the coast; had not been higher north than 


San Francisco. We left Nanaimo between six and seven on evening of 14th July. Passed 
the ship’s hawser to the Beaver; it was fastened to the ship’s port bow; the Etta White 
took her own line ahead and made fast to the Beaver; was on deck when towing com- 
menced looking after the fenders; Bosworth on the poop; no orders were given the tugs 
from the ship as to the course to be taken that I am aware of; tugs are supposed to use 
their own discretion in towing out or into harbor; no pilot on Thrasher; it is not usual 
to take pilots when tugs are engaged. I have been on the coast seventeen years. We 
had Captain Rogers as pilot going up from Victoria. As soon as we started a regular 
watch was set on the ship. From six to eight P. M. it was the first mates watch; at eight 
o'clock I took charge; eight men in my watch; weather fine and clear; dead calm ; twilight 
“was not down at the time of the accident. Moon rose about nine or nine thirty P. M. and 
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was nearly full. At that time of the year there is no real night in fine weather. There 
was no mirage along shore; could see the outline of the beach and the trees plainly. Capt. 
_ Bosworth remained on deck till half past eight or twenty minutes to nine. Ship struck 
between twenty minutes past nine aud twenty minutes to ten. Observed ship’s course 
from time she rounded Entrance Island until she struck and it was east by south by our 
compass and our compass was correct. It was between seven and eight when we passed 
Entrance light. Iwas on deck at the time. We were a full point east by south. We 
went about half a mile outside of the light house. We had spirit compasses. Thrasher 
was a nice steering ship. In steering you are supposed to keep the tug a point or a half 
point on the bow the hawser is on. From the time I took charge I did not leave the 
poop until she struck. When she struck the ship was heading E. 8. E. and within half 
« point or a point in line with the tugs and that distance is allowed to keep the hawser 
clear of the head gear and so that the man at the wheel could see the lights; could see the 
land all the way down. I have towed down the coast before. I was satisfied in my own 
mind they were a little too far in, but it was not my duty to interfere and I thought they 
knew their business. I did not report to the captain; did not know whether there was 
danger or not until the ship struck; I was not acquainted with Gabriola reef «is well as I 
am now. If I had had any idea danger existed where we struck I would have cut the 
hawser and let the ship go off. When ship struck was on the poop; got forward as fast 
as I could on to forecastle. Etta White had carried away her line and was ahead; Beaver 
did not carry away ship’s hawser. Beaver kept on towing. Hailed him and he said it 
was Gabriola Reef. He said “‘all right she is coming” and kept on paddling. Ship was 
seven feet out of water. When we left Nanaimo the ship drew 23 feet seven inches of 
water. The captain got on the forecastle in his night clothes. Bosworth seemed para- 
lyzed to see the ship ashore. Think Beaver must have gone through one of the 
crevices of the reef or she would have struck also. Used every effort we could to save the 
ship but of no avail. It was useless to tow her from astern as she would have sunk. 
There were acres of kelp round where the ship struck, excepting just off the port quarter; 
there was no kelp there. On the port beam I should think the kelp extended for two 
hundred yards. Right off the port fore rigging as near as I can judge 200 yards 
there was four and a half fathoms; from the ship it runs three and a half to four and a 
half fathoms from the port bow at half tide. [Q.—What would have been the consequence 
if she had steered several points to the seaward or to the port instead of the starboard at 
the time she struck? A.—If she had been steering N. E. she would have struck all the 
same in the line of E. by 8. or E. by N. If she had been steering N. E. or N. N. E. she 
would have struck; she could not have escaped it in that place. | 


Cross-examined.—After the tugs rounded Entrance Island they steered east by 
south which I call a wrong course as that would put them ashore, especially with 
a current from Fraser River setting on the port bow that is bound to drive you inshore 
alittle. I did not think it necessary although the tugs were steering a wrong course 
after leaving Entrance Island to refer to the first mate or the captain or any body. 
I supposee they knew where they were going. I had charge of the ship’s deck. If I had 
seen the tugs running on Flat Top Island I should have said something. Our compass 
is about a quarter point to the westward. I thought we were too close in shore some 
fifteen minutes before the ship struck, closer in than I had ever been before. It is not 
my place to change the course. I had got my orders to follow close after the tugs. Even 
if I had seen a rock right ahead and kept the ship from the course she was steering after 
the tugs and anything had happened to the ship they would have hung me. Though I 
saw the ship going into actual danger I had no right to change the course. If a pilot is 
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on board the ship he has to command the ship itself; he has no right to give me orders; 
he might command the belmsman. I think if a pilot had been on board and given in- 
structions to head her out fifteen minutes before she struck she might have been saved; 
you can signal a tug by waving a hat or a handkerchief. The object of having a pilot on 
board is merely to relieve the position of the captain and take the responsibility off from 
him. The pilot is supposed to know the reefs and rocks, shoals and everything. TI be- 
lieve in British Columbia it is not compulsory to take one. Q. Thealmanacks states that 
the moon that night was in its first quarter, is that correct? A. I don’t know about the 
almanacks. Two days after the Thrasher struck the Etta White got ashore outside of 
where the Thrasher was and the Etta White only draws eight or ten feet of water. She 
stayed ashore one tide. Have been to Nanaimo six times altogether; was shipped at San 
Francisco. I piloted Thrasher into Royal Roads and after that my piloting was done. 
Have never been inside of Gabriola Reef. Knew Gabriola Reef was somewhere iu the 
Gulf of Georgia. Didn’t examine the chart. No course was set. The orders were to 
sail after the tugs. If after leaving Entrance Island had seen tugs going due north 
would have called the captain and ask where he was going. If I was first officer I would 
hail the tug and ask him where he was going. For ten or fifteen minutes before the ship 
struck I thought the tugs were too close in shore, cloger than ever I had been before. 


. Ques.—The tugs were not going a wrong course on this occasion were they? A.—It 
appears they were. 


Mr. Davie—At that time? A.—The result was that I think they were going very 
wrong. 


Mr. Drake—You thought at the time? A.—I thought at the time before they struck 
that they were too close in shore, closer than I had ever been in there before. 


(.—How long were you of that opinion before the accident happened ? half an hour ? 
A —-Ten or fifteen minutes. 


@.--Up to ten or fifteen minutes before you struck they were taking a right course 
according to your view of the matter? A.—They were taking a right course. 


@.—Were they? A.—No, they were not, taking a very wrong course. 
Q.—All the time? A.—Yes sir, keeping them off east south east. 
@.—During the whole time from Entrance Island? A.—No, I didn’t say that. 


Q.—I want to know, after they rounded the Entrance Island, half amile off ? A.—They 
steered east by south. 


Q.—-Is that the wrong course or the right course? A.—TI call it a wrong course. I 
think east by south will put her ashore. 


Q.—About half a mile from Entrance Island? A.—I think it is about half a mile 
we pass clear of it. 


@.— You think that is the wrong course? A.—I do think it a wrong course, particu- 
larly with a freshet out of the Fraser river setting over on your port bow. That is bound 
to drive you in shore a little bit. 
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28 
Q.—Particularly of freshets setting out the Fraser River. You knew there was a 
freshet setting in there? A.—TI know it is a natural consequence. 


Mr. Davie—You knew it at the time? A-—I know ate 


Q. You know it? <A. I know it. 

Q. Did you know it before the ship struck? A. Know what. 

Mr. Drake—That the freshet was setting in? A. I don’t say that I knew it just at 
that time. But when the freshet is coming down out of the Fraser it naturally looks 
over towards that side. You have it on the port bow or port beam as you are going 


down that gulf. I have seen the water muddy and riley there, right alongside the ship 
while we laid there on the reef. 


Q. Now you knew as a fact that the tugs were towing the wrong course as you said 


by your compass half a mile after leaving Entrance Island, and you never referred to the 


first mate. A. Not necessary to do so. 
Q:. Did you refer to the captain? A. I didn’t 


Q. You referred to nobody? <A. I referred to nobody. 


Q. You never hailed them? <A. I never hailed them. No, it is not my place. I 
supposed they were two qualified men, two pilots. 


@. You supposed they were two qualified men, two pilots? A. Two qualified men, 
two pilots been sailing up there for years. I supposed they knew where they were going. 


Q. Who had charge of the deck? A. Charge of the ship’s deck, I did. Think from 
Entrance Island to the reef the ship was being towed from seven to. ten knots per hour. 
Did not notice. It was an ebb tide. When I say seven to ten knots I mean past the 
land; could not judge any nearer as I did not feel interested to know. Orders were given 
by Captain Bosworth at Nanaimo to cast off the lines; Christensen gave orders from tug 
to let go every thing; Capt. Bosworth gave the order ‘all clear go ahead”; when the cap- 
tain went below I was in charge of the deck myself. I was not sure the ship was in 
danger; I had my suspicions she was too close in. Did not consider it necessary to hail 
the tugs or call the captain. I supposed the tugs knew where they were going; I did not 
take notice as to the speed the ship was going; it was my duty to see the ship kept after 


the tugs. I did not notice any current before the ship struck. If I had known we were ; 


close to the reefs I could not have saved the ship because we might have kept her off six 
points and still we would not have cleared it. I never saw the ship was going into danger. 
I thought she was too close in, closer than ever I had been towed down there before. If 
T had had any idea the ship was going ashore I might have done differently from what I 
did. Bosworth’s orders to me before he went below were to keep right after the tugs. 


William McCullock—Am master of the steamer Otter in the Hudson Bay service. 
Have seen where Thrasher is stranded once since the stranding. The place is considerably 
inside of where I generally go; from a mile to a mile anda half; I would think I was close 
then. Have been engaged in towing. If I had been a tug and had been towing a ship 
drawing 24 feet of water I should have towed two miles outside of where the Thrasher is. 
I would not have considered myself at night safe within one mile. There is no difficulty 
on a bright night in ascertaining exactly where you are when towing past Entrance Island. 
There are a great many indications which mariners know and which point out exactly 
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where youare. If the shore should not be visible, by taking bearings from the lights 
you could tell where you were. 


Cross-examined—Have been inside Gabriola reef in a boat, never in a ship; can’t say 
how far the Thrasher rock is from Gabriola reef proper but is a considerable distance. 
Has seen rocks dry to the seaward of where the beacon is; can’t say he knew rock where 
Thrasher is, but knows there were rocks in tbat vicinity; I call Gabriola reef proper a 
reef of rocks about a mile or a mile and a half in extent and the Thrasher rock is one of 
them. After leaving Entrance Island by night if you are half a mile off, east would be a 
fair course; east half north is generally my course. There is no difficulty for a man who 
can read and write and who has a tolerable good sense with a chart and sailing directions 
and compass in taking that course. A man so circumstanced if he was going south of 
east would know he was going wrong. 


James McIntosh—Am a British Columbia pilot. Agree with evidence of McCullock. 
There is no difficulty in keeping clear of the rocks. : 


William Scott—Am a British Columbia pilot. Proper course to tow after leaving 
Entrance Island is east half north; that course is the one generally known among marin- 
ers: No difficulty in keeping that course in fine weather; no prudent man who is ac- 
quainted with the coast would keep to the south of east by compass. It is never deemed 
prudent to keep inside of the line upon the chart marked ‘“‘see view” unless you intend to 
go inside altogether. Pursuing a proper course would take you over a mile outside 
where the Thrasher is. In clear weather might go close; if weather hazy might keep 
further out. Have never seen rock on which Thrasher is; have never towed as close in as 
where the Thrasher is, but haveseen the water breaking around where she is. In towing 
have always pursued the course just indicated. Beacon is not recognized by mariners as 
a guide. The tow generally steers a little off on one quarter or the other according to 
which bow you have got the hawser on so that the hawser wont chafe the head gear; the 
man can see the steamer and to avoid the steamer’s back wash. 


Cross-examined—Am not now a pilot from Nanaimo but only from Victoria, the Vic- 
toria District. Have taken vessels to Nanaimo; have only seen the Thrasher once. If I 


was pilot on board I should give the instructions to cast as the pilot is in charge of the = 


ship. If I was pilot and saw the tug going wrong I should signal the tug to alter her 
course. If I was on a tow and wanted to direct the tug one way or the other in fine wea- 
ther I should do so by hailing. If I could not make myself heard I should put my helm 
one way or another. Two miles and a half from where the Thrasher lies after leaving 
Entrance Island I could have taken precautions to save the ship providing there was no 
current setting in towards Gabriola Island as there was at the time of the wreck and is at 
that time of the year; after passing Entrance Island threé quarters of a mile out east 
magnetic would be a safe course. Before the divisions of the different districts I was a 
pilot for Nanaimo. I still hold a certificate. Certificate produced as follows. This cer- 
tificate has never been revoked and I know of nothing which renders me less competent 
to pilot a ship in Nanaimo than I was when I received my certificate. 


William Ettershank, a pilot, agrees with Scotts’ evidence. You must make east good, 
keep further out according to the wind and tide. 


Cross-examined—The pilot is a local assistance to the captain; he generally takes his 
position up in the tow to take command of her as he can see there better. 
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Herbert G. Lewis, master of the H. B. Co.’s steamer Princess Louise—Have been 
running steamers on the coast off and on for twenty years; know the ground from En- 
trance Island so as to clear Gabriola reef; ship should go east or east half north. It just 
depends, if it is a dark night I keep east by north magnetic; would only go south of east 
if it was blowing a strong westerly wind, westerly gale or south westerly gale but east and 
east half north. East by north is the course generally steered. Would not go to the 
southward. One of the marks for shaping your course is Entrance Island bearing upon 
Notch Hill; another is Portier pass open or just on, i. e., touching, that carries you clear. 
The Entrance Island light is to be plainly seen as you go down; easily take bearings. If 
it is a clear night you can tell where you are from the land; if it is any way hazy you have 
to take your bearings from the lights. No difficnlty if you can see the Entrance Island 
light in discovering where you are. If there was a current setting in you would haul 
more to the northward. The same if there was a wind from the north; you could not tell 
_the effect of a current without taking bearings of the light; know where Thrasher is and 
am acquainted with the locality; can’t be certain I have ever seen the rock she is on but 
have seen rocks in the vicinity. The rock on which the Thrasher is stranded is, I think, 
a continuation of Gabriola reef, at least I know it is all broken rock in and around there. 
It is not prudent navigation for a ship to come within half a mile of where the Thrasher 
is. It is imprudent navigation; I always kept a mile and a half or two miles outside, 
just depends. In the night time perhaps three miles. Do not think a ship steering her 
proper course from Entrance Island could become stranded on that rock unless the current 
or wind or something drove her on. If a man would take bearings he could never be 
driven where she is. 


Cross-examined—Have never seen that rock bare. I could not lay down the position 
of the Thrasher rock in the chart for certain as I have never been near enough to take 
bearings. As a master of a ship if I was leaving port in charge of a tug on a coast of 
this description I would not go to bed. It is not the duty of a master or prudent. It 
was the captain’s duty to keep on deck and see how the ship was going; and in these in- 
land navigations the captain should stop on deck even though he had a pilot on board. 


Arthur Finney, contractor who built the beacon in 1873—Was engaged building it : 


eleven weeks. During that time had opportunity of judging the shoals in the vicinity. 
Was requested to do so by Capt. Cooper and did examine them. I got my boat ashore 
on a rock which was outside the beacon, the same rock the Thrasher is now near or 
partly on. Reported this to Capt. Cooper. That rock shews at low tide; I have been on 
it. There are four parts of the reef altogether which dry. During present week have 
examined place where Thrasher is; took soundings. To the seaward of the Thrasher i. e. 
on port side which looks towards the Gulf of Georgia at four feet distance obtained 
soundings upwards of two-thirds of a fathom. There is less water to the port side of the 
ship than there is where she is stranded. For about thirty yards to the port side there 
is less water than where the ship is stranded. On the other side of her there is deep 
water, that is towards the land. I took these soundings on Sunday last and Robert Gray 
was with me and Thomas Digman. We were ina large northern canoe. We passed 
over the rock once, but as it was heavy weather considered we would be liable to touch 
the rock and burst our canoe. When I speak of passing over a rock I mean a rock in a 
line with the bows of the Thrasher. 


Cross-examined--The Thrasher is now heading about north and south; bow to the 
south. Placed beacon where I was directed by Capt. Cooper. Ihave seen four rocks 
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there only, that is all I can say. Am a carpenter by trade. The beacon is halfa mile or 
more from the Thrasher rock I should think and I have seen a rock between the Thrasher 
and the beacon The beacon is marked in the right place on the chart on the larger 
rock, There is a rock to the south of that and one to the west and one to the north; 
these are all I saw; I cannot show you on the chart the rock on which the Thrasher 
struck. . 


Robert Gray—Have recently examined position of Thrasher; she lies about north 
and south. Am a seafaring man; keep the lighthouse at Entrance Island. Took sound- 
ings with last witness on west side of ship; soundings to the west were a few feet less 
than on the starboard side. For twenty or thirty yards to the west there were less sound- 
ings than to the east. There was about a fathom to the east side ; the water was deeper 
on the east side than on the west. I could not swear that I ever saw the rock where the 
Thrasher is stranded. Have seen water breaking round the region where the Thrasher 
lies. 


Cross-examined—It was a fish line with which we took soundings, not a lead line. 
We had a little piece of iron for a weight on the end of the line. We had no measure- 
ments; I measured by my arm; could not tell within a considerable number of feet the 


depth. 


Robert Gray, recalled by defendants--Remember when Thrasher passed Entrance 
Island in tow; she was about three fourths of a mile out, further out than many other 
ships go. They took the north passage. 


DEFENDANTS’ EVIDENCE. 


Edgar Crow Baker— Am a Trinity House pilot; hold a masters certificate and am a 
navigating lieutenant in the navy; have been accustomed to marine surveying which is 
part of my profession. Has made an examination of the chart respecting the region 
where the Thrasher lies. Produce a hydrographic sheet of abbreviations referred to in 
the chart, which is an appendix to all charts. The dotted line outside Gabriola reef ig 
the limit of danger line; that is there is no danger outside of that limit. The explanation 
of the small crosses is sunken rocks that don’t uncover at low water. Went to the neigh- 
borhood in October last on the 28th; made a survey of the reef. [Result put in evidence 
marked -] First went to the beacon; it was then three quarters of an hour after low 
water and erected the tripod azimuth compass and took a line of bearings; a complete 
circle of bearings; my object was to ascertain the exact position of the beacon; I also 
‘took a line of sextant angles with a lunar sextant to verify that position. The result of 
those observations placed the beacon where I have laid it on this chart about one third 
of a mile from where it is laid on the authorized chart to the south west of it. I also 
took the position of the Thrasher, but not in precisely the same manner because it was 
impossible to erect an azimuth compass, but I took sextant angles and fixed the position 
of the Thrasher as I have laid it on the chart. IT made the place where the Thrasher is, a 
little over a third of a mile from the beacon; about six cables. On Gabriola reef in the 
authorized chart there are four rocks marked as visible. I only saw the one on which I 
stood i. e. the one where the beacon is and the one to the N. W. of the bank on the ex- 
treme edge on the left of the bank. Those two were the only ones I saw at that time, 
that of course was in October. It was low water, at least the flood tide had made about 
an hour. There are not such extreme low tides in October as in July. From my exami- 
aation the Thrasher is not on Gabriola reef as marked on the authorized chart; I sounded 
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under the bows of the ship and got five fathoms, but there was a pretty good swell on. I 
did not do much sounding; I was sent there for the purpose of ascertaining the position 
of the beacon and the position of the wreck. I think the ship lies on an isolated rock 
because there is deep water in there; between there is 43 to 74 fathoms. We went in 
between in the Etta White. 


Q. There is a distinct channel runs between the Thrasher and the Gabriola reef as 
laid down here? 
A. Precisely. 


@. Sufficient to take a large vessel ? 

A. There was sufficient water there at the time I was there to take a vessel through 
and the Etta White went through. The width of that channel is about two cables or be- 
tween four and five hundred yards. ; 


Q. That lays between Gabriola reef proper as laid down on the chart and the place 
where the Thrasher lies ? 

A. And the place where the Thrasher now lies. . Have laid off on the chart the course 
as laid down in the sailing directions page 13, and the two bearings there given intersect 
on the line of the reefs as laid down on the chart, and the conclusion I draw from my ex- 
amination is that the sailing directions have reference to the Gabriola reef as marked on 
the chart and not to the outlying rock the Thrasher is upon. The Thrasher rock lies 


quite outside of that, a third of a mile. Passing Entrance Island half to three fourths of 2 


a mile; I should say a reasonable course would be east magnetic according to the chart. 


Q. Now from your experience as a seaman, Mr. Baker, supposing that course was 
laid round Entrance Island, and a vessel of the Thrasher’s size laden down, with a tend- 
ency to be steered inside, what effect, do you think, that would have in the distance 
running from the Entrance Island, to Gabriola reefs, would that have any effect in draw- 
ing her towards the shore ? 

A. Well, sir, much would depend on circumstances, as regards current, winds and 
soforth. The question, I presume, you want me to answer, is whether she would sag in 
there. I think there is always a tendency to sag in towards the land, on that side, in 
towing. 


Q. Do you know which way the current leads ? 
A. Iam not conversant with these waters, at all, you know; I don’t profess to be a 
pilot for these parts ? 


Know the duty of a master of a ship in tow; have acted as such. Duty 
is never to leave the deck whilst vessel in pilotage waters whether a pilot on board 
or not. The difference between pilotage waters and navigable water is, in navigable 
waters there is lots of sea room and the tides would not affect me and I could ascertain 
my position by head reckoning or nautical observation. Pilotage waters mean when 
there are known points visible from which bearings can be taken to lay position of the 
vessel on the chart and for which pilots are generally employed. As pilot on board a 
ship would give orders to the helmsman; I should walk up and down the bridge and give 
him my orders from time to time. I should take control of the tugs. Ordinary way of 
directing tugs in these waters is to sheer one way or the other. The tow has the tug en- 
tirely at her command; she can put her wheel one way or the other; she goes where she 
pleases. She can cut the hawser or throw it overboard. That is the custom in these 
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waters as I am informed. I am secretary of the pilot board and of course am conversant 
_ with what usually takes place between masters and pilots. It would not be prudent for 
the master of a tow to go to bed even if he had a pilot so long as he is in pilotage waters 
and certainly not if he exercises that vigilance which a master mariner should do when in 
pilotage waters. Having a pilot on board does not free the captain from responsibility. 
The master has the whole control in the absence of a pilot; if he has a pilot on board 
he does not interfere unless he has good reason to do it and the pilot was taking him into 
palpable danger; he would in that case suspend the pilot and take the charge out of his 
hands. If he has no pilot on board then the captain fills the duflex capacity, at least so 
I should consider myself. Produce London Gazette of 29th October, 1880. The infor- 
mation there given leads me to suppose that the danger there mentioned was not known to 
exist before. 


Cross-examined—-When you come across a body of kelp that is an indication of 
danger when you see it. Asarule it indicates danger. I have seen kelp where there is 
no danger. The fact of kelp being mentioned in the notice in the London Gazette would 
shew that the place was designated as dangerous. It is not the business of a navigator 
to go amongst kelp. He would keep away from it. Can’t say whether the hydrographic 
Sheet of abbreviations is in general vogue. ‘Knows there is one on H. M. S. Rocket; it 
comes out with the chart book as abbreviation; all our charts are marked this way. The 


sailing directions tell you to give the reefs a wide berth. The course I have laid out on 2¢ 


chart I do not say is a reasonable course. It is not a reasonable course, most 
assuredly not. I was asked to define the location of the reef. What I call a reasonable 
course past Entrance Island [witness here marks it on the chart] would take you about a 
mile from where the Thrasher rock is. I speak of an east magnetic course. I did not 
make a correct survey of the reef so cannot say if there are other rocks than marked on 
the chart. I was sent up to ascertain the position of the beacon and the wreck. I most 
decidedly say that the rock the Thrasher is on is not marked on the chart. I received 
my instructions in this case as to the survey I made from the defendants. My instruc- 
tions were to take such observations as would be necessary for the defence in this case. 


I did not make a complete survey. Here are my instructions (put in.) Instructions as ¢ 


follows: 


Victoria, B. C., Oct. 29th, 1880. 
Messrs. E. C. Baker and Capt. W. BR. Clarke, Victoria. 


Gentlemen, —You will please proceed by steamer Etta White this evening to the wreck 
_of the Thrasher off Gabriola reef and make such survey or examination as the instructions 
on other side call for, and oblige, yours respectfully, H. Saunders. 


‘Evidence given—When the Thrasher siruck the Etta White was dead ahead of the 
Thrasher and the Beaver was one point on the port bow of the Thrasher. Find out if 
the Thrasher had followed in the wake of the Beaver if she would have cleared the rock. 
Take notice of the kelp, quantity, &e. Find exact position of ship. Also ascertain if 
beacon is in right position. Find out whether rock on which ship struck is on chart; and 
take any notes that you may think necessary as mariners for the defence in this case so 
that you give evidence as experts should it be necessary to call you as witnesses at the 
trial.” H. Saunders. 


I took notice about the kelp but saw very little kelp indeed. There are times in the 
year when there is less kelp than at others. I suppose there would be less kelp when I 
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was there than in July; I can’t say. I am not thoroughly posted on these coasts. 
Have never actually navigated in these waters. As regards these waters my knowledge 
is not practical to a certain extent, only theoretical. In the notice given in the Gazette 
of the 29th October, 1880; the directions given to mariners to clear the dangers of Gabriola 
reef are identical with those in the sailing directions; a re-issue of it. I would not have 
towed the ship within a mile of where sheis. I am to be paid for my professional 
services to the defendants same as you are for the plaintiffs. I am employed as a nauti- 
cal expert to assist the defence. Before the pilot districts were split up I was pilot secre- 
tary for the whole waters of B. GC. There was no practice as to taking pilots; sometimes 
ships took them, sometimes not. There was a good deal of rivalry between tug boats. 10 


@. Was it not part of the inducement held out that they would save the expense of 
a pilot by taking a tug? 


A. That I can’t say. Never in my presence. 


Q: But don’t you know that was the ease ? 


A. Not of my own knowledge. No. 


@. Isn’t that the impression which you formed, that inducements were held out to 
- Inasters of ships not to take pilots, by the tugs? 
A. No. I can’t say so; I don’t know. I can’t swear to anything one way or’the other, 
_ whether inducements were held out. There may be all sorts of things going on between 
masters of vessels and pilots. I know nothing about it. 20 


Q. Christensen is a pilot, is he not ? 
A. He is a pilot for the Victoria and Esquimalt District at the present time. 


@. Does he not also hold a certificate for the whole of British Columbia? 


A. He has, yes, sir. That license has never been revoked; he was on leave at that 
time on a request to go as master of the tug; at that time he had authority to go as master 
of the tug but not as pilot. If the hawser of the tug was on the port bow the tow would 
have a tendency to sag to starboard but that would depend on the steering. I would 
counteract it by keeping further off, that is what any prudent man would do. 


Re-examined—With promptitude there is sufficient time in half a mile to avoida 
é we 
known danger. 30 


(. If the master of a ship in broad daylight an hour before the ship went down past 
Entrance Island saw the ship going E.S. E., stands on the poop for an hour and then 
went to bed, would you think he acted prudently or imprudently ? 
A. Most imprudently if I was in pilotage waters whether there is danger or not. 


Benjamin Madigan—Was chief engineer of the Beaver at time of the towing and was 
on watch when vessel struck. Had been on deck several times from the time we left 
Nanaimo. At the time the Thrasher struck the Thrasher was very much inside the 
- Beaver, closer in shore, a great deal more so than vessels usually are on either side; some 
/ kelp straight astern and some a little on one side and some a little on the other. This 
Was very much on one side so much so that I noticed it myself. The Etta White was 40 
also inside the Beaver ahead very nearly as much inside as the Thrasher was. The 
morning after the disaster I heard Capt. Bosworth state that he gave orders to the man 
at the wheel to steer after the Etta White and not mind the Beaver or old Beaver or 
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something io that effect. This statement took place on board the Beaver. Christensen, 
Jagers and Capt. Johnson of the Belvidere were present. Christensen remarked, ‘‘ That 
accounts for you then being inside of us all the time.” 


Cross-examined—Don’t know if any one else was on deck of Beaver when Thrasher 
struck; Jagers steering; wheelhouse is on hurricane deck. Don’t know where Christen- 
sen was; don’t remember how long before I had seen Christensen on deck. The state- 
ment of Capt. Bosworth relative to the steering orders was the day after the wreck: 
I thought that to this steering may be that if the vessel had been as much outside as she 
was inside that she would have gone safe. Perhaps the reason that no point was made 
of Captain Bosworth’s order to his man at the wheel before the receiver of wrecks on the 
occasion of the enquiry was that it was not enquired of; I was not there; believe Smith, 
Christeusen and Jagers gave their evidence there; I did not; I was not called upon to give 
evidence there; can’t say that the point was ever debated; I thought myself that if the 
| vessel was as much outside as she was inside she would have gone safe. I am not sure. 


Donald Urquhart—Am now in command of the steam tug Alexander. In July last 
Twas a Nanaimo pilot; met Bosworth at Nanaimo; offered my services to him to pilot 
him to Victoria. He said he could not afford to pay a pilot. I asked him if he wanted a 
pilot and told him it was the habit of masters of large ships like that and strangers to 
take a pilot. At that time I had been a pilot about two and a half years. Have seen 
Gabriola reef a thousand times. Have piloted more than fifty vessels up and down there; 
been up and down steadily for last two and a half years. I know where the Thrasher is 
lying; I never saw the wreck; was there last week at very extreme low tide and could not 
see it. Never knew of a rock existing there. Have taken vessels within a cables length 
of where Thrasher is; took the steamer Victoria up, a steamer of 1200 tons register; the 
morning after the Thrasher went ashore I took the Victoria within a cables length of her. 
I have been up in that direction many times before, as close in or nearly as close in as the 
Thrasher is. I tow ships now, nearly as close as where the Thrasher is. I came down 
the other day, last week with a ship in tow within two cables length of her. There was 
no wind. If the tow wants the tug to change its course the most usual way is to alter the 
helm. There are various ways of communicating with the tug, but that is the most recog- 
nized way so far as I have seen both in the capacity of a pilot and the master of a tug 
boat. Have been among the reefs in a pilot boat on one occasion; some time in Septem- 
ber or October. Noticed currents there tending towards Valdez Island; right along the 
coast there. The current carried us in four miles in about two hours and a half. When 
I passed the Thrasher in the Victoria the morning after the wreck we laid by for an hour 
or two getting stuff out of the Thrasher. I heard Mr. Young the second mate say that 
their hawser was on the port side of the Thrasher from the port bow and that the 
Thrasher was steering on the port side of the Beaver. The duty of a tug in regard to 
her tow is to assist the ship in her voyage, to keep right ahead of the tow. If the tow 
keeps on one side or the other it indicates that the tow wants the tuy to keep right ahead 
of her. The tug has to keep ahead all the time as nearly as she can. My practice is 
always to keep ahead of the tow. When I came up in the Victoria the day after the 
wreck there was a heavy freshet from the Fraser river—fresh water almost all the way to 
Nanaimo 


Cross-examined—Bosworth’s reason to me for not taking a pilot was that he was 
lying a long time at Nanaimo and could not afford to pay a pilot. I will swear that he 
did not say his reason was that he had two tugs; did not state that that was the reason 
before Mr. Peck. [Evidence given before receiver of wrecks rejected.]| I may have 


10 


20 


30 


40 


huiidt? rowan ab es 00 «1 Hops tasareteth ais A ail 
: ef uniarll a) litientd Ore pals) tie : hth Oe) wi oy 
‘ attdy odd Vane So abieatt pattad andi ii 


sl fed Tie Vi wonil fel be 
i navel senolleode suas errant pion 
awit Yooh aie @ V8 
H aq) To 3heo 
held xt dal Poly monet 


Rh tg FAY 


Fl rin fo) ee 
iT ail les haa a 


iy : i (fn. yse 


1 MaKe 


oriaye it 
real 
aE 4 lewd 
rity ailae all 
aiw i 
norte 
, ie nie j 
if ay i Tug 
sadiio® We aed 
ori wits feng 
gruel ed haneucg ) 
ow Tide Quniow own ' 
i) eae veep al | wt 
ite tee ly. waslews " 
tales of al Huy 
, by ty) Logit Moot wl 46 obi Obit? bp ie 
WP tia fawn good of saval att oT Toh 
Od 2oer odd Lo, Tiel qed os od HUE 


ae a a (). dateesi re An oe ai) 


fa) 


oor wi! Med ning yada ) aon wet so) f 
. { brat i iD lliw { nliqe Ta nig ‘f nove a om 
OU ay Aare ie iJ Ye ily aled A 08 haf a P 
ol 1 1am I brtouler wyote Yh 
a 6 


a 


7 ; 


36 


stated that; I don’t say I have not, but Capt. Bosworth’s main reason to me was he could 
not afford the expense. I am not interested in this case onl y what I hear that you (Mr. 
T. Davie) in this case is fishing to bring another case that I am interested in. Do not 
propose to answer any thing about a difficulty I had with the Sumatra some time ago. I 
do not say that the only reasonable course to bring a ship from Entrance Island is not 
Inside the ‘‘see view” line. I came down a mile inside of it and have always found 
it a safe course. 


Q. Would you pursue the same course the vaptain of the Etta White didhere? A. J 
never found that rock yet. 


(. Don’t you think you may find one just like it, if you go inside of the view? A. Any 
one is apt to find one; there is lots in there to be found yet. 


(). If you keep out, here, you would not? <A. I don’t know, I might. 
Q. There is more liability to find rocks in there? A. It seems so. 


@. Why do you keep a mile inside of where the “view” marked on the chartis? Be- 


cause it is safe. I know it is safe. I know it by practical experience it is safe. 
(). Your experience is two years and a half? A. No, it is practically four years now. 


Q. And yet in the face of what men who have been here twenty years say, you with 
the experience of four years say inside of that line, is a safe course? A. I don’t know 
what people that have been here twenty years know, I know what I know myself. 


Q. There is Capt. Lewis and Capt. Rudlin? A. They know their own way and I 
know mine. 


As a general thing it is usual for strange captains to take a pilot. I do notknow that 
I ever advise them not to. 


A. McAllister, a Burrard Inlet pilot—Have been on this coast since 1874; was one of 

the original owners of the Alexander and was all the time aboard the steamer up and 

down the coast; I knew of dangers being around in the vicinity of Gabriola reef. Have 

never seen the rock on which the Thrasher lies. Have been within three-quarters of a 
mile of the beacon. 


(. Do you believe that rock to be a well known rock? A. Not to my knowledge. If 
it had been a well known rock I should have heard it discussed amongst the pilots. East 


magnetic I should consider a good course after passing three fourths of a mile outside of 


Entrance Island. 


Cross-examined—Q. Do I understand you to say that the course pursued by the tugs 
in this case was a proper course? A. I didn’t mention anything about the tugs. 1 would 
get my bearings from Portier pass, or if I could see the light I would take bearings from 
that; on a clear night I would not take any bearings because I could see the land and 


could see exactly how far it was necessary to go before changing the course. If it was 
not a fine night I would take my bearings from the light. I would go nine miles from 
Entrance Island before changing my course. Yon can come inside of the “view.” 


J 
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Q. How much inside the view? A. If you leave Entrance Island three-fourths of a 40 


‘mile east one quarter south would take you clear of the reef pretty near a mile. 
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@. Would you consider it prudent to go inside of the mile? A. We have often done 
it during the time I was part owner of the Alexander becanse we have to account for the 
tides in the different passes, and we have to make time to get to these passes in order 
to get through on certain stages of the tide. It is safe enough on a fine night to come 
inside the view, that is when you can see the land. I have been a pilot about eight 
months. Came here in 1874; that was my first acquaintance with B.C. When I came I 
went to the mines for about nine months. I first took to seafaring as a business in 1876 
since the Alexander was built. After that I went to the mines again for about twelve 
months and came back and for the last eight months I have been a pilot. The deviation 
from the straight line between the tug and the tow should not be more than the breadth 
of the steamer. 


Benjamin Madigan, recalled by the court—I am sure that the Thrasher was inside 
the Beaver fifty feet. I called the attention of Mr. Jagers to the fact. I don’t know 
what he caused to be done; I did not cause anything to be done any more than I noticed 
she was very much to the side and I called his attention to it. 


_ Henry Saunders, agent for the tug boat Beaver—Remembers the contract with Bos- 
worth on 22nd May, 1880, to tow Thrasher to Nanaimo and back to Race Rocks or Cape 
Flattery; if to Race Rocks price to be $500; if to Cape Flattery $600. I told him if the 
Alexander was available, if I had any control I would send the Alexander. If not I 
would send two smaller tug boats. Bosworth asked my advice about taking a pilot; he 
told me he was a stranger in these waters and had a large and valuable vessel and I ad- 
vised him and told him to take a pilot at the time we were making this contract for tow- 
age. He said he would take one and he engaged Andrew Rogers, a Nanaimo pilot, right 
then and there in my office. I sent the Beaver up and got the Etta White to assist her 
down. The Etta White belongs to the Moodyville Saw Miil Co. I spoke to Mr. Rithet 
about her assisting. There was no written agreement with Capt..Bosworth. It was not 
necessary because he agreed to take a pilot. The agreements we generally make are 
similar to those put in signed by Capt. Lewis. We never undertake to pilot vessels, 
Capt. Bosworth asked me what was the pilotage fees; I told him $3 a foot and $10 for the 
gulf. Have never been paid the towage. The contract was one up and down. 


Q. The pilot you recommended him to take was for the whole voyage? A. That was 
for the whole voyage; that was made at the same time; the agreement was made at the 
same time, and he considered it necessary to have a pilot. 


@. You consider it was more necessary to have a pilot coming down rather than 
going? A. Yes, sir. Going up be only drew twelve feet, coming down he drew twenty- 
four feet. All strange vessels take pilots, unless they think they know sufticient of the 
coast. 


Cross-examined—Produces books of towing company; only record of Thrasher con- 
tract.is the price for towage. No mention of pilotage one way or the other. Have no 
recollection of advising captains not to take pilots, in fact the reverse. I advise them to 
take pilots. 


By Mr. Pooley—Q. When once the captain comes to your oftice and he signs an 
agreement it is nothing to do with you then whether he takes a pilot or whether he does 
not? <A. No, it is perfectly immaterial to me. 
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Andrew Rogers.—Am a Nanaimo pilot. Piloted Thrasher up last May twelvemonth 
to Nanaimo. Captain engaged me in Mr. Saunder’s office. Went up the passage inside 
Gabriola reefs. Offered my services to bring him down. It is usual for the pilot taking 
the ship up to bring her down. Bosworth told me having been at Nanaimo so long he 
had been under such an expense he could not afford to pay full pilotage down and also he 
was going to take two tugs and did not require the services of a pilot. Have heard 
Saunders advise captains to take pilots. Do not know Thrasher rock. Did not know of 
the existence of that rock before; only by seeing kelp in the direction. 


Q. Have you ever heard that rock spoken of amongst the pilots. A. I did hear of a rock 
spoken of one day amongst the pilots, whether that is the rock or not I can’t say. The 
rock I heard spoken of was one which a schooner once ran on with a cargo of coal from 
Nanaimo. I suppose the rock I heard spoken of is one a third of a mile inside of where 
the Thrasher is; nearer the beacon. I have seen the rock I mention uncovered. I never 
saw the Thrasher rock uncovered. I should consider east course magnetic after passing 
Entrance Island a safe course; it is further than I go very often. Have been a pilot only 
one year and some months; was in the steamer Douglas nearly five years before that. If 
1 tow wishes to signal the tug in fine weather you hail or I might get a speaking trumpet 

or fog horn, otherwise shape the helm of the ship one way or the other, that generally is 
the last resource because it stops the progress of both ship and tug. It is the duty of 
the tug to keep nearly ahead of the tow. If a tow has two tugs ahead it is her duty to 
follow the one next to her. A tow steering some distance inside of a tug would have a 
considerable effect on the tug as regards the shore. 


Q. From what you know as a pilot in that neighborhood do you consider that if the 
ship Thrasher had kept astern of the tug as it ought to have done, you would have gone clear 
of the rock? A. I think if she was considerably astern on the quarter of the boat all the 
way down from the Island she would have a tendency to bring her in there if she had 
been just enough to see the mast, clear of all obstructions below, I think she would have 
gone clear. 


Q. What is the duty of the pilot when he is leaving the dock? Does he give instruc- 
tions to cast off? A. Certainly. 


Q. Does he give instructions to the tugs to go ashead? A. Certainly. 


Q. That is the pilot’s duty? A. The pilot’s duty is to take charge when he goes 
aboard. If he don’t take charge of the ship he don’t go. 


@. Some parties have been telling us that kelp is an indication of danger. To what 
depth in your knowledge does kelp grow? A. I suppose I must have seen kelp 50 or 60 
feet long. 


Q. In taking up a vessel inside Gabriola reef don’t you have to go through kelp there ? 


A. We do. 


@. Have you seen kelp where there is no rock at all? A. I have seen kelp where 
there is no rock. I don’t suppose that is close to the surface. But you can’t go through 
any of these inner channels here such as Mid-channel, Bain’s channel, and these inner 
channels up above Discovery Island you can’t go through them without going through 
kelp. There is kelp in all these channels, especially in the fall of the year. 
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(). If you were a nautical man and saw kelp some distance outside of these danger- 
ous marks on the map, it would not necessarily follow there is a rock on the surface? 
A. Well, I wouldn’t run through it. 


Cross-examination.—An easterly course from Entrance Island would take you clear 
of the reefs. If I found out there was a current on the port quarter I would haul her off. 
On a clear night you can readily see how far you are from the land. I would go a mile 
or two miJes from the land. If there was a mirage along the shore that would form an 
additional reason for taking bearings. 


Q. In case it was hazy along shore that would be an additional reason for taking 
bearings? A. Of course or how would you know where you are if you don’t. 


‘John Jagers.—Was mate of the Beaver on occasion of stranding of Thrasher. Didn't 
hear orders given on starting from Nanaimo but presume there were orders given. Left 
Nanaimo about 7 o’clock; I was busy around deck after leaving. We were just past 
Entrance Island lighthouse when I took the wheel; I didn’t set any course; she was head- 
ing then east by south one-quarter south by the Beaver’s compass. 


Q. What is the deviation of that compass compared with the chart bearings? A. I 
couldn’t tell exactly what the deviation was; it differs on different points. 


(. What would that make your course by magnetic bearings? A. It would fall out 
east. 


Q. Then as a matter of fact you were going magnetic east? A. I suppose. I stayed 
at the wheel until after the vessel struck. Steered on that course until shortly before the 
vessel struck. I couldn’t exactly tell how long; a few minutes after we changed she 
struck, ten minutes, more or less. 


Q. Do you know, did you notice the course the Thrasher was towing ? A. The 
Thrasher always kept on my starboard quarter. 


@. Do you recollect Mr. Madigan drawing your attention to that? A. I do. 


@. Was she very much on your starboard. A. She was. I should think a point or 
more. My duty as regards the Thrasher in steering was to keep ahead of the tow as near 
as I could. 


@. And if she is to one side or another you try todo what? A. I try to get ahead : 


ofher. That is what I did. The Etta White was on my starboard bow; just about as 
much as the Thrasher, perhaps a little less. 1 noticed no current until we struck. It 
was setting in shore. Saw Capt. Bosworth next day on board of the Beaver. 


Q. Did he say anything in reference to the course that was being steered in your pre- 
sence’ A. Well, I can say only the same thing that Madigan stated; he told the man at the 
wheel to steer after the Etta White and not to mind the Beaver. If he carried out those 
directions from Entrance Island the effect would be to fetch the whole of them inshore more 
or less. Have steered many vessels down that line from Entrance Island. I have come down 
inside that line considerably sometimes; never met with any accident on that course; I con- 
sider the course we laid that night a perfectly straight course and we kept that way down 
fall shortly before we struck. Was examined at Nanaimo before Mr. Peck. When I was 
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40 
asked to sign my examination Mr. Peck read over the evidence I gave. I protested against 
the evidence for he had not put it down as I gave it. He said he would not contradict it; he 
would not alter it. He told me to sign it. I didn’t know any better so I did. He put # 


down wrong, different from what I gave it. (The following was the evidence before the re- 
ceiver of wrecks, same put in:) 


John F. Jagers, first officer steamer Beaver, sworn,—Left the wharf about seven o'clock; 
the Etta White was ahead of the Beaver : Capt. Christensen went below after we cleared the 
lighthouse. Did not give me any particular course but told me to steer after the Etta 
White. It was a good course. I do not know the coast very well; have not been running 
here very long yet. We were steering S. E. by EK. by our compass. Our compass is out 
considerably. Ido not know how much. Clear and’ calm night. I did not know enough 
of the coast to know if we were too far in or not. I did not tell anyone in Victoria that the 
Ktta White was steering too close in. When Capt. Christensen went below we steered E,. 
by S. quarter S. She was heading S. E. by E. after the ship struck. She changed her 
course about ten minutes before the ship struck. She changed her course to 8. E. by E; the 
ship Thrasher was steering inside the Beaver. The hawser was upon the port bow of the 
ship. “The ship was steering in a direct line with the steamer but all the time slightly in- 
shore.” Signed John F. Jagers. Sworn to before me this 11th day of August, 1880.” “T. 
Eric Peck,” receiver of wrecks. 


Cross-examined—The evidence differed as to the course we steered. The course Mr. 
Peck put down on the paper was not the course I gave him. He refused to alter the evi- 
dence so as to make it accord with facts. The course Mr. Peck put down would have taken 
the ship right over Entrance Island. I don’t recollect the course now which Mr. Peck put 
down. During the towage within a quarter of an hour of the stranding, sometimes the 
Ktta White was ahead and sometimes on the side; most of the time she was a little on the 
starboard. I followed her as well as I could. At the time of stranding the Etta White was 


steering near about the same direction as the Beaver. Some two or three minutes after the 


Etta White changed her course I changed mine to correspond, 


Re-examined—Q. When the first tug changes her course does not the second one put 
her helm over? A. Certainly to come around slightly. 


. You didn’t change right immediately after? A. No, certainly not. 


Henry Smith—Was master of the Etta White on 14th J uly, 1880, on the occasion of 
the disaster. At Nanaimo I wanted Capt. Bosworth to go down with me alone, and that 
when the Beaver came she could come along after us, and help us down the straits. He 
seemed quite annoyed with me at the suggestion and refused to have anything to do with 
me. I waited until the Beaver came, I then got the Beaver’s hawser attached to the Etta 
White and the Thrasher’s hawser was attached to the Beaver. We started about 7 o’clock 
2. M. The course we laid after leaving’ Entrance Island was east magnetic, but I was steer- 
ng east by south by our compass to make that course good. 


20 


30 


Q. East magnetic course, but you were steering east by south by your compass to make 40 


that course good? A. Yes sir. 
@. Your compass was out what? <A. A point. 


@. Or three-quarters of a point? A. No, a point on that course. 
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(. That is the course you always take? A. Yes sir. 


We kept on that course about about an hour and a half. The course was changed five 
or ten minutes before the Thrasher struck. It was quite a clear night. There was a slight 
haze along the shore, a mirage. The effect of a mirage is to make the land look rather 
deceiving. I steered all the way myself with the exception of about five minutes before the 
vessel struck. 


Q. What is the reason of your leaving the wheel there? A. Well, the land looked. I 
looked out of the window and couldn’t Judge just where I was. I thought I was a long 
ways below the reef, and to assure myself where we were I just stepped in my room to look 
at the chart. 


. Q. You stepped in the room to look at the chart. Did you see where the tow was at 
this time? A. No sir. 


Q. You didn’t notice her on this occasion? A. No. 


Q. Could you see her looking astern or was she too far off? A. I could have seen her 
it I had looked. 


@. What distance was she away? A. I suppose about twelve or fourteen hundred feet. 
Q. Did you see her during the time you were going down? A. Yes sir. 

Q. Was she steering directly after the Beaver? A. No sir. 

@. Where was she? A. She was steering more after the Etta White. 

Q. She was steering after the Etta White? A. Yes sir. 

Q. You were not dead ahead of the Beaver? <A. No sir. 

(. When the accident happened your hawser broke, I believe? A. Yes sir. 
Q. You went alongside the Thrasher where she was lying? A. Yes sir. 

Q. Did you know that rock where she was? A. No sir. 

Q. Never heard of it? A. Never heard of it. 

@. Did you find a current there? A. A very strong current. 

@. Unusual current? A. It was, to my knowledge. 


Q. A very strong current. Did it have any effect on the Etta White when she turned 
around? A. I had some difficulty in getting alongside of the ship. 


Q. On account of the current? <A. Yes sir. 
Q. Was it fresh water there? <A. Yes sir. 


@. Where did that current proceed from? A. I presume it proceeded from the Fraser 
river, 


Q. Had it been on your quarter all the way down from Entrance Island? <A. Yes sir. 
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42 
Q. Did you know that current before? A. No sir. 


Q. You are not a pilot, are you? A. No sir, only for the tug that was all. 


Q. You got a certificate to enable you to run a tug without paying pilotage duties ? 
A. That is all, yes sir. 


Q. If you didn’t have that certificate, you would have to pay pilotage duties? A. That 
is all. 


Q. You don’t pilot vessels? A. No sir. 
@: You never undertake it? A. I never had a pilot license to pilot vessels. 


Q. I think counsel said that there was nothing but a siwash steering? A. We never 
had no siwashes there. 


@. Never had one on board? A. Never had any employed in any way up to that time. 


Q. That is rather an exaggeration? A. It seemed to me when he said so. There was 
never an Indian employed on the Etta White in any capacity up to the time of that accident. 


(). How much was the Thrasher on the starboard side when you saw her, the starboard 
side of the Beaver? A. I should say about a point. 


@. Would that have any effect on the power of the tug to keep her straight, or would 
it have the effect of dragging her inshore? A. It would have the effect of setting her in 
shore instead of off shore. 


Q. Have you towed vessels any where in the neighborhood of where she is lying now ? 
A. Yessir. 


(. Often, more than once? <A. Yes sir. 


(). Inside of where she is lying between the reef and that place? <A. Yes sir, I think I 
have, because—I don’t know for I never knew the position of that rock before. 


Q. You have towed at all events within a very short distance of the Gabriola reef, as 
marked on the chart, have you? A. Yes sir. 


Q. You think within the place where the Thrasher is now lying? <A. Oh! inside of 
. that, yes sir 


(J. You never saw the rock there? <A. No sir, I never saw it, because I know the 
Thrasher is on top of the rock now. 


Q. You had never seen that rock and never heard of it in all the time you have been 
plying in these waters? A. No sir. 


(. Never heard of it? A. No sir. I have heard of Gabriola reef often. 
Q. You know that on the chart, or on the spot itself? A. Yes sir. 
Q. Did you see any kelp about the place when you went down that night? A. No sir. 


Q. Did not notice any kelp? A. No siv. 
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Q. Did your steamer go through any kelp? A. No sir, not to my knowledge. 


@. Is the rock where the Thrasher struck on the chart? A. No sir, not on any chart 
that ever I saw. 


@. You are quite clear that that is not a portion of the Gabriola reef as marked on the 
chart? A. Iam quite positive that I never saw it on any chart—on no charts that ever I 
have seen. 


Cross-examined by Mr. Davie—Q. How long have you been navigating steamboats 
here? A. In these waters? Q. Yessir? A. Four or five years. 


Q. How long have you been in your present employment? A. How do you mean? 
@. As master of the Etta White? A. About ten years. 
(. I thought she came over here about four years ago? A. Four or five years ago. 


Q. Then all the navigation you have done on these waters is what you have done in the 
Ktta White? A. Yes sir. 


(. I suppose you are tolerably conversant with the points of the chart and the land 
marks in that locality, are you not? A. Well, yes, I think I am. 


@. And you generally find out where you are from landmarks, do you not? A. Well, 
trom landmarks and local knowledge. 


@. You have spoken about the slight haze on the shore this night. Was that of such a 
character as to prevent you seeing these land marks? A. Well, they would show. 


@. Did they show at all? A. You could see the land, yes sir. 


Q. Consequently you could see the land marks? A. The land marks would appear dit- 
ferent in a case of that kind than they would if it was perfectly clear. 


@. Tell us what the difference would be? <A. I don’t think I could do that. For at 
different times it appears different. 


Q. Couldn’t you see the land all the way down? A. Yes sir. 


Q. Did it occur to you what it was that was taking you so close to the land? A. I 
didn’t think I was close into the land. 


@. How far did you think you were from it? A. At what time. 


Q. During the time you were towing down, what was your average distance from the 


land? A. Sometimes I was a mile and’a half out and sometimes two miles; that depends on : 


‘the curvature of the land. 


QQ. At all events you could see it during the whole time? Could you see Cowichan 
Gap as you go towords Gabriola reef? A. Yes sir. 


@. You could see the gap. Could you see Notch Hill? A. I don’t think that we could. 


Q. Did you try to see Notch Hill? A. I didn’t try. 
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@. Did you take any bearings? A. I did not. 
Q. Neither from the light or anything else? A. No sir. 


@. How long did Bosworth keep you waiting at Nanaimo? A. I was there several 
times with him. You mean the first visit? Q. Yes sir. A. I think I got there about three 
or four o’clock in the afternoon, and we left there about 7 o’clock on the following day. 


Q. He kept you about there some time? A. Yes sir. 


Q. You were a little annoyed, I suppose, at his keeping you there, when you were quite 
confident of your towing him down alone? A. Yes sir. 


(. I suppose you had other contracts, other business: you wanted to be attending to 
other affairs? A. I don’t remember just now. 


Q. You did not want to be stopped at Nanaimo? A. No. 


@. What was your object in shaping your course east? A. Because I thought it was 
the proper course. 


Q. Will you show us about the place where you changed your course east? A. Well, it 
would be along about here; half to three fourths of a mile off the lighthouse. That is, I 
changed my course east magnetic; but I changed it east by south’ard by our compass. 


(). Where was it you changed to east south east? A. I thought I was down about here. 


Q. Shew the jury where you changed it to east south east where you thought you 
were? A. Here is where I thought I was, about there (marking on the chart.) There is 
not where I was, but where I thought I was. - 


Q. What was the direction you were steering before you got there? A. East magnetic. 
Q. That is how you were shaping to steer? A. Yes sir. 
Q. Had you any idea of going through Cowichan gap? A. No sir. 


Q. No idea at all of going through? A. No sir. 


oO 


. How do you account for being s so much out of your course you say you were at that 
point? A. By the current. 


Q. For which you had made no allowance? A. For which I had made no allowance. 
I knew nothing about it, that is the current that was setting in the direction it was. 


Q. Have you seen the same kind of a current this year? A. I have not been up there 
this year. 


(. Had you never seen it previously? A. No sir. 


Q. Now, when you left the wheel to look at the chart, who did you put there? A. I 
put one of the deck hands there. 


Q. How many deck hands did you have on watch at the time? A. One. 
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@. What was the state of the tide at the time the ship struck? A. It ought to have 
been ebb tide. 


Q. What was it? A. I think it was ebb tide. 
(. Did you look and see? A. I presume I did at the time. 


@. You say you noticed this deviation in the course of the Thrasher, that is that she 
was steering to the starboard. How long was that before she struck? A. It wasan hour or 
more. 


@. Was it a very marked deviation? A. I can’t say as it was at that time. 
@. Did it become more marked? A. I didn’t notice her after that. 
@. Was that the only time you observed it? A. Yes sir. 


@. Did you consider that as improper steering at all on the Thrasher’s part? A. I can’t 
say as I did. 


Q. If you had considered it improper you would have hailed the ship or something of 
that kind and told her to steer differently, would you not? A. Oh! no. 


Q. You wouldn’t? A. No sir. 
Q. Even if she had been steering improperly, you wouldn't? A. No sir. 


Q. Isn’t that the usual course, if the ship is steering improperly, for you to give some 
directions as to how she should steer? A. No sir. 


Q. You have never done it? A. No sir. 


Q. When other men say they would do so, that is not correct? A. I have not heard 
any one say so. 


Q. Did you hear Capt. Rudlin say that if he was on board of a tug and saw the ship 
steering improperly, he would at once hail her? A. He might do so. 


@. You wouldn’t? A. No sir. I wouldn’t tell another ship how to steev. 


Q. What would you do if you saw she was pulling inshore from the effect of the steer- 
ing? <A. If I know she was going into danger I wouldn’t take her there. 


(. What would you do? A. I would either stop, or I think I would stop altogether. 
@. Wouldn’t you haul a point further seaward or something of that kind? A. Likely 
I would. 


@. You wouldn’t give the ship any directions as to her steering, inform her she was 
Steering badly? A. If I saw she was going into danger I might. 


Q. If it was a question of impeding you in the way you were going? A. No, I don’t 
think I would. 


Q. At all events you tell us this is the only time you observed how the the Thrasher 
was steering and then she was a point out? A. I didn’t say she was steering a point 
out; I say she was probably steering a point on the starboard side. 
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Q. That was an hour before the accident? A. Oh! yes, more if anything. 
Q. Up to the time of the accident you didn’t notice anything more again? A. No sir. 


Q. You say you knew nothing about this rock; were you ever aground outside of 
the place where the Thrasher is, to the port side of her? A. The next morning following, 
I took a scow down there. 


Q. Following the loss of the Thrasher? A. Yes sir, and the captain of the Belvidere 
Capt. Johnson, and another captain, I forget who it was, wanted I should bring this scow 
up to the stern of the Thrasher to put her anchors and chains in. The vessel at the time 
she struck this rock was heading down the Gulf of Georgia. The tide afterwards, the 
next day, swung her inshore; she is now lying near due north and south just in a right 
angle of the position to what she was first. I tried to get this scow up to her, trying to 
get a lineastern. I couldn’t do everything, and stopped the motion of the boat, and was 
immediately set right in towards her bow and they contended a little with me, in getting 
her up there, so I took more chances than I ought and went up, and when they got the 
line the steamers keel caught. I immediately sent a line to the Beaver and took it to the 
captain and we heeled off. Probably we were down there twenty minutes. 


Q. Were you not ashore there for three or four hours? A. No sir, no living man 
ever saw us there. 


Q. You were about twenty minutes ashore? A. Yes sir. 
Q. This was outside of where the Thrasher was? A. Yes sir. 
Q. How many feet of water do you draw? A. Eleven feet. 


Q. What time did the hawser part between the Beaver and the Etta White? A. A 
little after ten. 


Q. How far did you go after the hawser had parted? A. Didn’t go a great ways. 
Q. Were you aware when the hawser parted? A. Yes sir. 


Q. Did you take any steps to find out the distance you had actually travelled ? 
A. That is what I went down for. 


(). Before that.? A. No sir. 


Q. You say you went to examine your chart to see how far you had _ travelled? 


A. Yes sir. 
{). Why did you not examine the land marks? A. Because there was so much haze. 
Q. Could you have seen Cowichan gap or Portier Pass? A. I wasn’t far enough. 
Q. You tell us when the ship struck you could see the Cowichan gap and Portier 


Pass? A. Yes sir. 

Q. The weather could not be very hazy if you could see Portier Pass? A. Portier 
Pass is much more prominent than any other landmarks along there. 

Q. Could you not tell from the direction Portier Pass was, whether you were within 
your proper line, or whether you were not? A. Not exactly. 
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@. You have seen Richard’s book of directions, have you not? A. Yes sir. 


(. You know very well if you keep Portier Pass just touching and working up by the 
summit of Gabriola Island inside Berry Point, is open clear of the Flat Top Islands the 
reef will just be cleared? You knew very well if you kept Portier Pass touching, you 
would be correct? A. You can’t see those points in the night. 


Q. You told us just now you could see Portier Pass? A. SoI did see Portier Pass: 


Q. Wouldn’t that have told just where you were? A. Nosir. It would in daylight, 
if you could look through the Pass. 


Q. You tell us you could see Cowichan Gap? <A. Yes sir, but you couldn’t see ex- 
actly those lines. 


@. But you could see the gap? A. Could see where it was, yes sir. 
Q. Well, was that open? A. It was not so I could look out, I don’t think. 


@. Didn’t that fact of itself show you that you were a great deal further inland than 
you ought to have been when you could not see portier Pass open? A. No sir it didn’t. 


Mr. Davie—Q. You know very well to keep Portier Pass open will always clear 
Gabriola Reef? A. Always keep clear of the reef. 


@. You suspected land when you found you could not get those points open? A. I 
thought from the way the land lay at the time it occurred to me we were rather close in. 


@. How long before the accident did you think you were rather close in? A. About 
five minutes I think. 


@. And then in order to find out where you were you went to your chart. Why is 
the reason you didn’t take some of these landmarks? A. Well, I didn’t think it neces- 
sary. 


Q. What was the necessity of your going to your chart then. To find out how far 
you had come? Would it not be a much longer process to go to the chart than to take 
the bearings of some of these points? A. No, I don’t think it would. 


Q. Couldn’t you tell exactly how far you came by taking bearings from Entrance 
Island ight? A. I had no exact way of taking bearings. 


Q. How were you going to ascertain from your chart how far you had travelled ? 
A. Well, I thought I could ascertain by the distance we had travelled down there. 


Q. You say you went to the chart for the purpose of ascertaining how far you had 
travelled? How were you going to ascertain from the chart how far you had travelled ? 
A. Well, I should judge from the speed we had been making. 


. How were you going to find out from the chart the distance you had travelled ? 
A. I knew that we were here (showing here) about a little after eight o’clock and this was 
‘ten, and I thought we were going about six knots, and I thought to space that off, it 
would tell me how far I was down. 
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q). At the same time you say you thought you were rather close to the shore? A. Yes 
sir, I did think I was rather close to the shore. 


Q. Did you calculate when you went down this course, that you were inside or out- 
side this ‘‘view” when you came from Entrance Island? A. Well, [ calculate to be on it, 
that is what I thought. 


Q, When you were on the “‘view” could you see the land very plainly? A. Yes sir. 


-Q. How far is that from the land. Abouta mile and ahalf ortwomiles? A. About 
two miles I should judge. 


Q. But now, as a matter of fact, knowing what you have since discovered, how near 
the land were you during the whole time when you came down there? <A. I was not look- 
ing at the land the whole time, I had something else to do. 


Q. When you found that the tide was carrying you in here, which you didn’t know 
anything about, how far do you consider now you were from the land? A. How dol 
know when I was not looking at it. 


Mr. Drake—Q. You say you caught the keel of the Etta White in getting that scow 
alongside, how far is that from the Thrasher? A. Just the length of the steamer, about 
90 feet. 


@. You found fresh water along there didn’t you? A. Yes sir, the water was fresh. 
Q. You used it for your engine? A. Yes sir. 


@. Used it for the boilers I should say? A. Yes sir. 


John G. Barnston, barrister at law, residing at Nanaimo. Appeared at the enquiry be- 
fore Mr. Peck on behalf of the Etta White—Remember J agers being examined and Mr 
Peck reading the evidence over. At the time the evidence was read over an objection 
was made to the correctness of the evidence as taken down by Mr. Peck. I think the ob- 
jection was made first by myself, Mr. Jagers concurring in the objection. I do not think 
Mr. Peck alterde the deposition The objection was taken before the signature. Mr. 
Peck insisted that the words of the witness were correctly taken down. I was instructed 
not to press the point and I desisted in the objection. Mr. Jagers was self possessed 
enough; neither did he appear to be very much confused. He said there was an objec- 
tion to the evidence and objected himself, but he did not persist in it. 


Cross-examined—I think it was Captain Smith who instructed me to waive the ob- 


jection to the evidence. 


William R. Clarke—Am an auctioneer at present; hold a master’s certificate, 25 
year’s experience in the navy and mercantile marine.. Been second in command of a 
steamer On this coast for about twenty years. Was in the Forward gunboat when we 
arrived and afterwards in the Sir James Douglas. Know all these waters very well. Am 
a member of the Pilot Board; know the charts; know the abbreviations; have seen the 


place where the Thrasher lies. I went with Mr. Baker when he made his survey; I was 


sent to assist him. He went to find out the exact position of the Thrasher. Mr. Baker 
took the angles, I took the degrees, while he called the angles out I marked them down. 
I never in my experience knew the rock where the Thrasher lies; I have been around in 
that direction but not close enough in to find it. I have never seen it and never heard 
of it. 
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@. From your experience, if there is a strong current setting across the Fraser river 
on to these reefs and a heavy loaded vessel steered to the starboard, would that have any 
effect of drawing the tow boats off the course that they reasonably laid down from En- 
trance Island? A. Most certainvy. 


Q. They would still really keep head to the proper course, but sag in? A. Sag in, 
they would sag in to the starboard the whole time. 


Q. But by the compass? A. They would be still pointing their course. 


Q. What you call drifting to leeward isn’t it? A. Drifting to leeward. If she 
was steering east and still sagging in she would be steering to east still. It would 
all depend upon whether the captain or the pilotis doing his duty to watch that Sag. 
She would be steered E. N. E. perhaps to make east good. If a vessel is making four knots 
an hour and the tide making two the vessel is sagying into the land two miles an hour. I 
think the duties of the master of a merchant ship are very responsible. In the first place 
I should no more think of leaving Nanaimo with a vessel of 24 feet of water under my 
foot without a pilot, without I wished to consider myself a pilot. I consider that the 
captain who leaves a harbor without a pilot should have five or ten minutes consultation 
before leaving the wharf, directing what course he should steer and where the vessel 
should be put, through what passage, and the captain to attend to the whole business 
until he was in safe ground. That is the duty of that captain and if he does not take a 
pilot the responsibility is his and the command of the steamers, if there are a dozen, are 
under the command of the captain of that ship who represents the pilot. There is only 
one man on board his ship and that is Captain Bosworth. The captain ought not to have 
gone to bed. He ought to have dictated the course before he left; and another thing, he goes 
past a lighthouse three quarters of a mile off; there is no bearing taken; he then goes along 
when he could have done it he ought to have dictated the course to the steamers. He 
ought to have taken another bearing again and find which course he was going. It is not 
the business of the steamers to find what course they were going, but he was to tell the 
course, find what course he was going down in that channel. The tug boats are responsi- 
ble for themselves alone. If the hawser broke and if the wind came on, or the fog 


come on what does Captain Bosworth know about it? He is absolutely jeopardizing : 


a hundred thousand dollars belonging to other people because he didn’t take a pilot. 
A course magnetically east, such as has been described in evidence here with vigi- 
lance would haye been a correct course, because the captain or pilot would have watched, 
but if it were me I should not go so near; I have laid down Mr. Baker’s line that he has 
laid down with reference to the sailing directions. Mr. Baker consulted me on those 
directions. I might say Mr. Baker did the whole work. I checked him and put down 
his angles as he read them off. Those directions are for every class of vessel, particularly 
for sailing vessels; steamers can go a great deal closer. I know Capt Urquhart; I made 
him a pilot; he is a good pilot. 


Q. He said in his evidence he has gone frequently within a cable length of where 
‘the Thrasher is now lying? A. I don’t know, I might have taken the same risks myself 
‘but I never did. 


His Lordship—You wouldn’t do it on purpose? A. No my Lord, I wouldn’t do it 
on purpose without it was blowing very hard. Urquhart is a good pilot and a safe man. 
‘I can say his local knowledge for the short time he has been there is equal to those who 
have been there three times the time he has. 
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Witness—I may add my Lord and gentlemen that the reason I have not gone closer 
in, [have simply followed the ‘‘Vancouver Island Pilot.” I have never gone closer in 
than the marks that have been made. If I had been in distress I might have gone in 
there too. 


Mr. Drake—There are no marks on the chart at all events. The line on the chart 
shows that there is a limiting danger line? <A. Yes sir. 


@. Have you seen the chart that there is a circle with <2” under it to the south of 
this reef? A. Yes sir. 


Q. What is the meaning of that? A. It means that that is the extent of danger. 


Q. No, no, look at the chart will you? You will see underneath that there is a little 10 
circle? A. Round the reef? 


Q. No, underneath it, to the south of it. What does that mean? A. That means a 
rock. 
Q. Unknown rock? A. Unknown rock. 


@. Probable rock? A. Probable rock, danger there is on the inside; that is a rock. 
Eleven fathoms are marked on the chart where the Thrasher lies. From my experience 
as a pilot and nautical knowledge if there is a pilot on board the pilot takes command of 
the ship under the superintendence of the captain, the responsibility never ceases. The 
pilot gives the orders to cast off. If the pilot is not there, I suppose the captain gives 
his orders to his first officer, and then he takes command, he takes the pilots place, but 20 
the captain’s responsibility never ceases until she is back to her own home, and in the 
shipmaster’s hands, and he is on leave. 


@. When you were up on this expedition with Mr. Baker did you find a channel 
lying between the reef and where the Thrasher lies? A. We did and anchored in seven 
fathoms, midway between the big reef of Gabriola Island and the Thrasher; the smallest 
water we had there was five fathoms or five andahalf. Lots of vessels have gone through 
there; numbers of men in this place have taken ships through there. 


Cross-examination—Q. Are there not several points in the vicinity of these reefs as 
known where you canget seven and eight fathoms of water? A. I am not aware; the only 
time I told you I have ever been there is when I was with Mr. Baker. That is the only 30 
time I ever was near the Gabriola reefs at all. Iam not aware that there are channels run- 

ning between several of thereefs. In the sailing directions you will see that the dangerous 
cluster of rocks is half a mile only—the Thrasher rock if included is only a mile. I obtained 
my master’s certificate in the Royal navy. My position in the navy is a gunner anda 
sailor, too. 


. All men are more or less sailors? A. No, there are some that are better sailors than 
others. I consider myself one of those. I was employed on the gunboat Forward not as 
navigating lieutenant but as gunner. I assisted the captain in navigating the ship from Rio 
for six weeks when the captain was laid up on his beam ends, with a broken chronometer 
too. When I was engaged in the Douglas her course was inside Gabriola Islands altogether, +40 
not going through the straits of Georgia at all but going out into Stewart’s and other chan- 

mnels. Have been at Gabriola reef a hundred or more times. Have towed ships up and 
down. I always obeyed the sailing directions; they are when you go up. I generally keep 
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mid-channel and when I got up abreast of the Flat Tops and take hold of Berry Point on 
Notch Hill in day light, and if it were night I went out into the middle of the gulf the same 
as any commander would. 


@. Any prudent commander? A. Yes sir, a man who does his duty, shaped a course 
and gave his directions. I have often experienced currents there. I suppose all sailors have 
more or less. I always obeyed the pilot or the commander of the ship that I was towing and 
I made arrangements with that commander before we left port how we were to steer, where 
we were to go, and what was to be done generally. That was the arrangement made before 
I started and every good commander does the same thing, or otherwise he gives no course, 
and five minutes before leaving the dock, that makes all the mischief. 


@. When you were towing along there in a ship, where you mention, and when you ob- 
served the current setting in there what would you do,in order to prevent the effect of that ? 
‘A. You must consider I am no sailor at all. What is the use of humbugging me this way. 
I should simply put her a port and take her out. You don’t suppose I am a ninnie with 
iny 21 years’ experience in this country. J am not going to be turned around, and twisted, 
and distorted. I don’t think it is right. JI shall appeal to His Lordship if I am to be asked 
any more such questions. 


Q. You said you would put your helm a port if you found the current setting in; would 
you have any difficulty in ascertaining. Did I understand you to say you would put your 
helm a port? A. Yes sir, I did. 


Q. And then you would go further in land. Would not putting your helm to port, if you 
were steering with the wheel, take you in shore? A. You don’t appear to understand. You 
know the wheel gives the reverse. 


Q. Would not putting your helm a port take youin shore? A. Perhaps I made a mistake 
between port and starboard. Yes I have made a mistake. I felt so annoyed by your cross- 
examination that I made the mistake. You should put your helm a starboard to keep out. 


Capt. George Faulkner—Master of City of Quebec, 22 years at sea; would not going 
into strange pilotage waters attempt to take my vessel without a pilot. Should consider it 
my duty before leaving a port in pilotage waters to lay my course, and know where I was 


going from the pilot. Should consider it my duty to see the ship was making a good course, : 


to keep clear of all dangers at all times. My responsibility never ceases whilst I am in 
_ charge of my ship, pilot or no pilot. 


Q. Would you consider it the duty of a master” in chérge of a large vessel like the 
Thrasher, a ship and cargo worth a hundred bhousarct dollars, would § you consider it your duty 
as master of that gece to go to bed; in strange waters, without having laid any course, and 
not knowing where you were going, ? , A, Decidedly not. 


@. Would you consider a master*who did any act’of that kind guilty of negligence ? 
A. Most gross negligence. 


Q. What would you expect would happen to you as master of the vessel if you did a thing 


10 


of that kind? <A. I should expect to have my certificate cancelled, severely reprimanded, 40 


and my prospects ruined for life. 
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Q. Nothing to prevent you from piloting then if you want to? A. Still we don’t 
expect to pilot there without getting paid for it. 


Q: Still you are competent to do so if you choose? A. I suppose so. 


Q. What is the ordinary way of testing a ship’s compass and the deviation of them ? 
A. It is by swinging the ship round. 


@. How long before the Thrasher accident was it that the Beaver was swung round ? 
A. Well, swung round a good many times, sometimes they swung around in 24 hours half 
a dozen times; she was not swung for the purpose of testing her; but when I had her on a 
different course. 


@. She was not swung for the purpose of testing her compass? A. No. 10 


@. When was she swung for the purpose of testing her? A. That I don’t know, I 
can’t say. 


Q. You have done a good deal of towing? A. Well, I had not done a good deal of 
towing then. 


Q. Isn’t it the usual course when you find a ship is sagging to one side or the other 
to counteract that by the movements of the tug? A. Yes sir it is the course, of course. 
Tt is usual to counteract when it is thrown out. 


Q. Do you know whether any effort was made to counteract the sagging of the ship 
in this case? A. I couldn't say. 


Q. If you had been on deck and observed the ship sagging towards shore, or keeping 20 | 
as described, would you have done something to counteract that? A. Not without orders 
from the ship to have done so. 


@. Would you not call the attention of the ship to it? A. I would not. 


Q. Would you not, knowing it is a dangerous thing for the ship to do? A. Well, it 
might possibly be then. 


Q. If you had seen she was liable to cause any danger, would you cause something 
to be done to counteract it? A. If there was any danger to the steamer I had charge of, 
IT would most certainly have avoided that danger. 


Q- Would you not also to the ship? A. I had no charge of the ship; I could not 
dictate to the ship where to go. aU 


Q. You would have warned the ship? A. I didn’t consider it was my place to inter- 
fere with the ship. 


Mr. Drake—Q. What water does the Beaver draw? A. Ten feet. 


Capt. James Ramsey—A British Columbia pilot; have been so for a good many years; 
- have piloted many vessels between Victoria and Nanaimo; am not a Nanaimo pilot; never 
"saw the Thrasher rock before; I have been very close to it but have never seen it. I 
“piloted the Victoria out of Fraser river the morning after the Thrasher struck and passed 
close to her; the current was very strong on that day; I had no difficulty in bringing the 


\ 


Victoria out on that occasion; the gulf was full of fresh water; it was sending fresh water 
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all through all the passes at that time all around where the Thrasher is now; have always 
had the tugs under my directions when piloting; the pilot takes his place on board the 
ship; in signalling the tugs sometimes you cannot make them hear, at night especially ; 
when there are very few men on deck on board of the tug and they are not going accord- 
ing to the pilots’ directions all he has to do is to put his helm hard to starboard or hard 


to port, that would turn them right around I have commanded tugs. 


Cross-examination—Q. Is that current you speak of unusual about the time of the 
year that you mentioned? A. There is a few months in the year when the Fraser river 
is high, that current is always there; it is there now; June, J uly and August you will 
always find it there, sometimes later than that, sometimes earlier. The time I towed a 
ship near the place where the Thrasher lies was when the Victoria came down. I came 
within about a cable and a half of where she is lying. I considered it safe at the time. 
I was a good way within the ‘‘see view.” It was in the day time; I would not likely be 
so close in at night. I would be a great deal further out. I have seen a great many of 
the rocks round where the Thrasher is. I have not taken any particular soundings around 
‘hem. It was not my business to do so. It is customary for vessels in tow to take pilots 
and the pilot has charge of the ship. 


James Douglas Warren—Have been engaged master of towing vessels four years or 
more. In command of Beaver three years before Thrasher accident. Have towed and 
piloted vessels to Nanaimo and back; never heard of the rock that Pamphlet and others 
speak of until the Thrasher struck; have never seen it; have towed within half a mile or 
less of it. Recoliect seeing schooner Experiment on Gabriola reef. The rock on which 
she was must have been at least 600 yards from where the Thrasher is. Ishould consider 
it the most northern rock of the reef. Do not know from personal experience how far 
the Thrasher is from the beacon but she is a long way off. The variation of the Beaver’s 
compass differs in different localities. On an east course the variation would be about a 
point and a half. I have ascertained by steering courses repeatedly and repeating, steer- 
ing courses and comparing it with courses on the chart by taking them from the chart. 
Have been coasting on these waters more or less since 1858. 


Cross-examined—-I have been in most all the waters in British Columbia. I never 
went in where the Thrasher is to take soundings prior to her weeck; never went there and 
stopped overa tide. I passed there so often that I should think I would have seen it, but 
T never have. I know that the admiralty circular states that it dries at low water a foot 
and a half, but that must be only two or three times a year at extreme low tide. I have 
never been through inside of the Thrasher channel, but I have been inside Gabriola reef; 
About two years ago since Experiment was ashore. I only saw her in passing; [ could 
see the rock, it was bare; I am a member of the defendants company, the ‘“Powing Com- 


pany”; I hold a certificate to pilot my own ship. I have towed numbers of ships up and 


down to and from Nanaimo without a pilot. 


Henry S. Mason—A barrister; was the commissioner who took the evidence of Bos- 


worth and Larsen; on the occasion of taking the evidence the seaman Larsen had just 
“stated that he was told by the captain to steer after the Etta White and not to take any 


; 


notice of the old tug Beaver, that she could not steer; that she did not steer well. Then 
‘the captain speaking to the witness under examination said, ‘‘Why do you say that,” or 
words to that effect. Larsen came forward a step or two and said to the captain, ‘“Didn’t 
you tell me to steer after the Etta White and not after the Beaver.” Capt. Bosworth said 
“Well, perhaps I might have done so,” or words to that effect. 
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The London Gazette, October 29th, 1880. (5477) Notice to Mariners. (10,193} North 
America— West Coast Vancouver Island—Straits of Georgia—Gabriola Reefs. 


Information has been received that the beacon erected by the Canadian Government 
on Gabriola Reefs, near the eastern end of Gabriola Island, stands ou the largest ledge 
which covers at six feet rise of tide. At the distance of nearly six cables N. 15 deg. E. 
from this beacon and about two cables’ length seaward from the end of the Gabriola Reefs, 
a detached rock which dries 1} feet at low water, spring tides, has been found in the kelp 
which marks the neighborhood. 


There is 11 fathoms within a cables’ length of the rock on its seaward side and be- 
twean it and the Gabriola Reefs there appeared to be a depth of about five fathoms over 
a rocky bottom. 


Berry Point bearing W. 3 S. (well open of Flat Top Point) leads about 1 mile north- 
ward of Gabriola Reefs and the above detached rock. The entrance points of Portier 
Pass just touching on a 8. 8.E. | E. bearing lead eastward of the reefs. 


[Pilotage Certificate of witness Scott, produced by him in evidence. | 


Dominion of Canada. Pilotage District of British Columbia Licensed Pilot, No. 11. 
We, Roderick Finlayson, William Raymond Clarke, and John Devereux, B. C. Pilot 
Commissioners, being the pilotage authority having by law power to examine and license 
pilots for the Pilotage District of British Columbia, do hereby certify that William Scott, 
of Victoria, B. C., having been duly examined by us has been found in all respects duly 
qualified, and is deemed by us to be a fit person to undertake the pilotage of vessels of 
every description within and throughout the said pilotage district of British Columbia, 
and on this fifteenth day of October, A.D. 1877, is by us licensed to act in that capacity. 


This license cannot be lent or transferred.” “ROD’K FINLAYSON,” 
“W. R. CLARKE,” 
Registered 22 :5:78. ‘JOHN DEVEREUX.” 


EDGAR CROW BAKER, Secretary. 
[Description of William Scott. ] 


The Judge charged the jury and left to them the following questions, which were an- 
sweredasshewn. The Plaintiffs’ Counsel took several exceptions and required additional 
questions to be submitted. 


BY THE JURY. 


Question—Did the defendants, or either, and which of them, at any time contract to 


tow the ‘‘Thrasher” from Nanaimo to Fuca Straits without a pilot engaged as such by the 


‘Thrasher ?” 


Answer—There was no contract made by either of the defendants to tow the Thrasher 


‘from Nanaimo to the Straits of Fuca without a pilot, neither was there any direct stipu- 
lation in the contract which was made between Captain Bosworth and (the agent) Mr. 


‘Saunders, of the British Columbia Towing and Transportation Company, that the vessel 


should take a pilot. 


@.—What was the magnetic compass course taken by the tugs from Entrance Island? 
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_ A.—The magnetic compass course taken by the tugs was about due east from En- 
- trance Island, which course was changed by the ‘‘ Etta White” some ten minutes before 
the ‘‘Thrasher” struck. 


().—Was any specific compass course (or any other course) given by the tow to the 
tugs, either by the captain or other officer ? 


A.—-No course of any kind was given by the tow to either of the tugs by Captain 
Bosworth or any of his officers. : 


Q.—At what time did the captain of the ‘“Thrasher” go to bed ? 


A.—We are of opinion that Captain Bosworth left the deck about a quarter to nine 
o’clock. 


Q.—Did the captain of the “Thrasher” direct his steersman to neglect the ‘“Beaver’s” 
' course ? 


A.—Captain Bosworth did instruct his steersman not to follow the course of the 
‘* Beaver” but that of the ‘‘ Etta White.” 


@.—Was there any current and in what direction? Would it have been probably 
noticed and allowed for by a competent pilot on board the tow or either of the tugs ? 


A.—There was some current setting in shore and we are of opinion that same would 
have been noticed and allowed for by a competent pilot either on board the tow or either 
of the tugs. 


Q.—Was the ‘‘Thrasher Rock” a generally well-known rock previous to the accident? 


A.—We are of opinion that the ‘““Thrasher Rock” was not generally well-known prior 
to the accident. 


@.—Did the Captain of the ‘‘ Thrasher” follow a reasonably direct course after the 
tugs? 


A.—We are of opinion that the captain of the ‘‘Thrasher” did follow a reasonably 
direct course after the ‘‘ Etta White” but not after the ‘‘ Beaver.” 


Q —Did the accident take place with the actual privity of either of the defendants ? 
A.—The accident did not take place with the actual privity of either of the defendants. 


@.—Did Captain Bosworth take proper and what precautions as captain of a tow 
should, such as to take notice of the rate and real direction of the progress? 


A.—Weare of opinion that Captain Bosworth, as captain of a tow, did not take proper 
precautions as to noticing rates of speed and real direction of his vessels progress. 


Q.—At the time of the stranding what was the value of the ‘‘Thrasher,” of the cargo 
of freight; if no evidence, say so? 


A.—There is no evidence to show the value of either ship, cargo or freight at the 
time of stranding. [Signed ], H. Brown, Foreman. 
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58 
On the 4th and 7th days of July, 1881, the Plaintiffs, pursuant to notice, duly applied 
to the Chief Justice to enter judgment for the plaintiffs for $75,000, but on the 11th day 


of July, 1881, the Chief Justice, upon such motion, directed judgment to be entered for 
the Defendants, and the following is such judgment. 


[NAMES OF PARTIES] 


Monday, the 11th day of July, 1882. 


The action having on the 26th, 27th and 28th days of June, A. D. 1881, been tried 
before the Honorable Sir Matthew Baillie Begbie, Knight, Chief Justice of the Supreme 
Court of British Columbia, and a special jury of Victoria, and the jury having been dis- 
charged without finding a verdict expressly either for the Plaintiffs or Defendants, but 
having answered certain questions put to them by the Judge as appears by the certificate 
of the Registrar, and now upon this day motion is made to His Lordship the Chief Jus- 
tice, on behalf of the Plaintiffs (pursuant to notice duly given in that behalf) to enter 
final Judgment in favor of the Plaintiffs for the sum of seventy-five thousand dollars and 
costs of suit, and the said motion having been debated by the Counsel on both sides, His 
Lordship did adjudge that judgment should be entered for the Defendants with costs of 
suit. Therefore it is adjudged that final judgment be entered for the Defendants, and 
that the Plaintiffs do pay the Defendants their costs of suit, to be taxed by the Registrar. 

By the Court, 
[SEAL] JAMES CHARLES PREvost, 
Registrar Supreme Court, B. C. 


And the reasons for such judgment are as as follows: 
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This is an action for damages by a tow against two tugs, the tow having been taken 
on a rock, which I shall call the ‘‘ Thrasher” rock, as the plaintiffs allege by the negli- 
gence of the tugs. The tugs putin several defences; they deny the negligence; they 
allege an unusual current; they allege that the rock was an unknown danger; they allege 
that the accident was due not to their own negligence (if any) but to the negligence and 
errors on the part of the tow—active error in that the tow mis-steered and otherwise failed 
in her duty; passive negligence in omitting to take a pilot to keep on the course taken 
by the tow. The case, as regards the facts, was discussed for some days before a very 
patient and intelligent jury, who found several facts, I think in answer to 9 or 10 ques- 
tions, some of which, however, they left in doubt, but not material questions, or such as 
T shall hesitate to form an opinion upon myself. 


The first matter to be decided on, is as to the cause of the accident. Negligence, 
somewhere or other, there must have been to run on the ‘‘Thrasher” rock on such a night. 
The negligence alleged against the tugs is, that they did not take and keep a proper 
course, according to the sailing directions from Entrance Island, and that they openly 
steered into a well known danger on a clear, calm, bright moonlight night. I do not 
think any other negligence is alleged on the tugs. The onus of proving this negligence is 
on the tow. (Spaight and Tedcastle, per Lord Blackburn.) The fineness of the night 
is admitted, but of the other instances of negligence two are negatived, and I think on 


the evidence, most properly negatived by the jury, who have found that the “Thrasher” ‘ 


rock was not generally known, and that the tugs laid a proper and safe course from En- 
trance Island: viz: E. or E.4.N., magnetic. It is quite certain that the plaintiffs’ third 
allegation is correct, viz:—That this proper course was not made good, although it is in 
evidence that the tugs adhered to this magnetic course by compass; but the course ac- 
tually made was deflected by causes which I shall consider presently. The jury, how- 
ever, find, and I fully agree with them, that this deflection, and the unusual circum- 
stances likely to cause it might have been noticed by any competent pilot or seaman on 
board either of the three vessels. I suppose that if any person on board either of the 
three vessels had taken a back bearing of Entrance Island light, it would have been at 
once apparent that they were not proceeding E. magnetic from that point, that they were 
departing from the course first laid and which is recommended in the sailing directions; 
and witness after witness said that any intelligent school boy of 15 could have told them 
that they were so departing. It is, I think, disproved that the tugs knew they were going 
into danger, and in fact there was no apparent or known danger. They struck 1200 yards 
N.E. of the beacon on Gabriola Reef, but it is quite clear that they were not proceeding 
according to the sailing directions and that they might have easily recognized that fact. 
In my opinion that is negligence on the tugs. Was it this negligence which caused the 
accident? I think negligence may be of two sorts. Simple neglect, as the neglect of the 
tugs in this instance to take a glance backward over the compass towards Entrance Island 
‘light, or a glance over the side of the vessel to see whether there were any signs of a 
‘freshet, which, though unusual generally, might surely not to be unlooked for at the time 
‘of the year. Ido not think any other sort of neglect is to be attributed to the tugs. 


The other sort of neglect is, a sin against knowledge, as where a tug hears but delib- 
erately disobeys the orders of a pilot. (Spaight vs. Tedcastle, 6 App.. Ca. 220) or delib- 
erately sails on the inside of a known beacon. (Robert Dixon, 5 P. D. 54.) This is evi- 
dently a neglect of a much higher degree of culpability and indeed different in kind. It 
‘is the ‘‘culpa lata” of the Roman law (incorporated in our maritime law) ‘‘que aquipara- 
‘tur dolo” (i. e.) which is deemed as bad as a fraud. And Lord Blackburn ‘6 App. Ca. p. 
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226) seems to say that even contributory negligence ina plaintiff cannot avail as a defence 
against the consequence of negligence of this kind in a defendant. The cases are many 
in which the relative duties of tug and tow are spoken of by the judges. I do not know 
of any in which any full and decisive definition has been made necessary for the judg- 
ment delivered. The law is doubtless often laid down, but in general terms, and each 
judge speaking with reference, indeed, to the case before him and influenced by its cir- 
cumstances, but not deciding any point necessary for his judgment. Accordingly we 
find detached expressions by the judges of the very highest eminence which may be quoted 
in favor of the tug and others in favor of the tow. A great question in such cases gener- 
ally is: Who is responsible for the course laid and made? The tow or the tug? Per- 
haps the custom in particular ports might in time acquire considerable weight, and I was 


informed as a matter of fact that the doctrine in the U.S. courts upon some points of 


towage differs from our own, and there seemed to be some difference of opinion not un- 
usual in a collision case among the nautical witnesses here. I think that this would be a 
very mischievous notion to encourage. It would be most embarrassing if captains of dif- 
ferent nationalities coming to distant waters were to find any peculiar rule in force, nor 
do I believe maritime law to be so uncertain. 


The contract of towage is merely a contract to supply motive power. It is not a con- 
tract of pilotage at all. Neither can it now be argued that the tug impliedly contracts to 


tug safely. That would be a contract of pilotage of the highest degree. The only im- 2 


plied contract on the part of the tug in that relation is that it will not exert its powers in 
a way of danger manifest to any person possessing a local seaman’s common knowledge 
(not a pilot’s local knowledge) will not run on a well known rock or on the wrong side of 
a visible, known beacon. Having to provide power, she is bound to find sufficient coal or 
steam, hawsers of proper strength and fittings, and competent engineers and crew sufti- 
cient to work the tug herself, with a steersman to follow the course approved by the tow, 
and to look out for known dangers, and she is bound to obey all reasonable orders from 
the tow. I do not know that she contracts for anything else. But the tow also has duties 
to perform to the tug. It is her duty to her owners as well as to the tug to watch the 


course laid; to watch the course made, the state of currents and weather, and the indi- : 


cations of them, the rate of progress through the water and past the land, the distance 
from the shore, the soundings if necessary, as well as any visible or indicated danvers 
ahead, and to consult all the means, (e. g.) charts, sailing directions, compasses, etc., 
with which a well found ship is provided, to judge of these points. When the tow takes 
a pilot, even in compulsory pilotage waters, (which these are not) it is still the duty of 
the captain to see to these things, and in addition to see that the pilot seesto them. And 
it is the duty of the tow to the tug to direct the course which is the object and outcome 
of all these observations, and to communicate with the tug if any observed circumstance 
indicate danger. These duties are reciprocal and if either tug or tow fail in her duty and 
‘damage accrue to her in consequence she cannot complain. If for instance the tug run 
short of coal, and she does not inform the tow and loss ensue she cannot say, ‘‘If the tow 
had ordered me to go half speed or to wait for the tide at such a place my coal would have 
sufficed.” It seems very obvious that the duties here assigned to the tow can be much 


*more efficiently performed by her than by the tug. The tug has a much smaller crew, a 


less commanding height of observation, possibly no charts and generally carries no pilot. 
‘She knows she is the servant of the tow and naturally expects orders from her employers. 
‘She devotes her attention to that alone for which she is hired, viz: the supply of motive 
power. In many instances, as where she is moored alongside the tow, it is almost im- 
»possible that she could perform these duties. And when, as in the case now in hand, 
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two tugs are employed, on which of the two servants does the responsibility devolve ? 
And yet there must surely be but one rule in all cases alloting the relative duties of tug 
and tow. I lay aside the cases of emergency, salvage, etc., or manifest incompetency in 
the directing power on board the tow or obvious danger. In imminent danger the condi- 
tions of master and servant may be properly reversed. But in the normal state of things 


v 


the servant must wait for orders and obey them. 


The captain of a ship cannot divest himself of responsibility by devolving his author- 
ity upon another, or by adopting the suggestions of another person. So long as he con- 
tinues captain at all he is responsible for performing the duties of a captain and for the 
act and neglects (not being violations of duty) of those whom he chooses to employ. It 
required an act of parliament to exonerate him from this responsibility even in compul- 
sory pilotage waters and then only when he can show that the damage has occurred 
through the fault of the pilot (not selected by himself but imposed by the Legislature) 
and without any fault or neglect of his own. He remains responsible whether there is a 
pilot on board or not and whether the pilot is of his own selection or not. It would be 
strange if witbout any act of parliament he could shake off his responsibility by refusing 
to take a pilot at all. All the authorities are unanimous that it is the tow who has to dir. 
ect the course. Even in cases cited for the plaintiffs where the unexplained language of 
the judges would seem to give the tug that power, when the language is read in the light 


of the decision and the circumstances, it shows the real meaning to be the other way. 20 


Thus in Spaight v. Tedcastle (6 App. Ca. H.L.) Lord Selborne says (p. 219, Sub fix.) the 
master of the Ruby was in my judgment entitled to assume that the master of the tug 
knew what he was about, and would do what was necessary to avoid getting on the bank 
unless the contrary manifestly appeared, and the plaintiffs counsel relies on those words. 
But what was the actual point decided in that case? The tow had a pilot; the pilot had 
directed a certain course, and the tug had disobeyed him and carried the ship on a well- 
known local shoal The tug was held responsible. Why? LExpressly because it had 
disobeyed the order of the pilot, “culpa lata”; ‘and though the pilot had been thereafter 
guilty of an error of judgment,” says Lord Blackburn, “that would not excuse the origi- 
nal and far graver error (in kind, not degree only,) of the tug.” Now, why was the error 
of the tug so grievous in disobeying the order of the tow? It could only be because the 
tow has the right to command. But the right, or power, involves, necessarily, the re- 
sponsibility of commanding or acquiescing,—and that means a duty. It would be very 
strange if the tow should be and remain responsible if they give any express direction as 
to the course, but that: by omitting this duty she should be able to avoid responsibility 
and acquire the guarantee of the tug and her owners for a proper conrse being taken. If 
Such a proposition were maintainable, then it would become, not negligence, but the duty 
of the captain of every tow towards himself and his owners to do as captain of this tow 
did and go to bed as soon as he got well secured to the tug. The relations of the tow 
-and the tug as employer and employed are, if I may venture to say so, well laid down in 
“The Energy” [3 L. R. Ad. and BE. 34, 56,] and The Julia freely cited in the judgment 
there; and also by Lord Blackburn in Spaight and Tedcastle p. 220. These doctrines 
have never been doubted by any judge and any ‘‘dicta” which at first sight seem to differ 
‘from them will, on examination, be found to support them. They not only flow directly 
‘from the doctrine of employer and employed and the authority of the master of a ship 
over all things connected with the navigation of his ship but I would venture to point 
“out they are based on the reason of the thing as regards tow and tug, both as regards 
‘economy and efficiency. The tow employs the tug to take her to the haven whither she 
would go, therefore the tow should direct the tug. The tow can with much more ease and 
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accuracy observe, select and direct the course; therefore let her do so and not the tug. 
The tow would have to pay much more for the services of the tug if the latter were to be 
compelled to carry additional crew, equipments and a pilot and moreover to undertake an 
additional guarantee for a duty which after all the tow can perform better at no extra 
cost at all. Therefore again the course should be left wholly to the tow, nor do I collect 
that any reason is assigned by the plaintiffs for the contrary rule, exact that the tugs have 
generally more local knowledge than the captain. But they cannot be assumed to have 
the local knowledge of a pilot. It would be unlawful for them to have undertaken to act 
as pilot; and even if the tow in this case had taken a pilot, he, being selected by the cap- 
tain, would not have been responsible in damages. Then, how can the tugs, for a mere 
error in pilotage matters, which they did notand dare not undertake, be more deeply re- 
sponsible than a pilot would have been. Nor is there, I think, any case in which the tug 
has been held liable to the tow save only where the tug has disobeyed the orders of the 
tow or carried her upon some well known danger. 


It appears in the present case that the captain had on leaving Nanaimo refused the 
proferred services of a pilot. Under the circumstances with a very deeply laden ship, 23 feet 
10 inches, a draft which was of course exceeded at the time of the accident, if there was 
much fresh water about, and on his first visit to the port, this refusal was very imprudent; 
but he was at liberty if he chose to undertake the greatly increased responsibility himself. 
On the evidence, he seems to have alleged two reasons for taking no pilot; one that he 
would thus save half the pilotage fees, $3 per foot; the other that he had engaged two tugs. 
The jury have found, I think quite rightly, that the defendants had not stipulated either 
that they would or would not tow without a pilot. But it is quite clear that the captain 
knew the defendants were not providing him with a pilot. His conversation with the 
Towing Company’s agent, Mr. Saunders, on the voyage up and taking a pilot to Nanaimo, 
and his paying the Nanaimo pilot half his fee, in order to save the other half, everything 
shows this quite clearly. The tugs entered on their engagement with the ship, I think, 
knowing that she had no pilot; but their contract was a contract of towage merely, not of 
pilotage. And, in point of fact, nobody on board of either tug could lawfully have under- 
taken to pilot the tow, (except, of course, in case of emergency.) This refusal of a pilot, 
I say, was very imprudent, but it was scarcely “ culpa lata,” nor did it lead directly to 
the accident. An hour after passing Entrance Island, a little before nine p-.m., scarcely 
two hours from the wharf, and when if all went well, another hour would have taken his 
ship into the open gulf, the captain leaves the deck and goes to bed. This was surely 


terrible neglect, but perhaps even this was hardly ‘‘cu'pa lata;” nor again did this in it- 


20 


30 


self occasion the accident. But there are some other circumstances, I think, which were | 


observed and known on board the tow, and which, I think, did show “ culpam latam,” in 
those in charge, ‘‘squiparandam dolo.” 


The three vessels having pursued a safe and proper course as far as half a mile off 
Entrance Island, the tugs then laid a course BE. or E. 1 N., magnetic. This is found by 
the jury, and I think is conclusively shewn by this evidence, this is the course advised in 


_ the sailing directions in clear, calm weather. The tugs laid that course without any dir- 
ection from the captain of the tow, but he, possibly seeing that it was the Admiralty 
course, permitted it, and so, in my opinion, adopted it and he was quite justified in that. 


But though the tugs laid that course and steered it continuously by compass, they did not 
‘make it good. Through some cause or other it is quite clear that they were carried out 


| 
\ 
i 


of that course and taken on to the ‘‘Thrasher ” rock, which lies at least half a mile prob- 


ably further, to the south of a line drawn E. magnetic, from Entrance Island, (the Ad- 


i 
oo 


40) 


y.* a i ell = = 
ie a ee. : FS Coes, 
9 wut vad ht 9 mn wilt ts ilies pi oe it} LM rs) hew it j 


* 


Pin awr allo eit ott oni aie Tht 


~ 


oy ee 
ey hike 
La 

sTimnt ai 


oat id 


He ofd ing 
‘ 14 tau \ 
4 Len 0 bursa i 


and ; iti F ; 


daria oz. 5 id vi 
ssid oad Line lal ong 
vial nc atleast Throw: 
oy FL avi Biron ae gil 
elt lo aint 9 it; ror 
COUMEO ZU | i ded dt bpatiore 1 8 
Baas Ou poe bid ean alt A das ay 
540 ee ae if oar wT » boo dt 
me he sen 4 


- i, wv , 
at Gh om. 


i 


‘ miralty course.) This deviation from the intended course the tugs did not notice, though 
if there had been a pilot on deck he could hardly have failed to do so; but the tow did 
notice it. The second mate of the tow says that he noticed all the way from Entrance 
Island that they were heading E. by S. by their compass, and that their compass varied 
one-quarter W. from magnetic. He did not state whether that was additive or subtractive, 
but, at the least, this showed a deflection of three-quarters of a point from the intended 
course. The captain of the tow does not himself say that he noticed this, but he can 
hardly having avoided seeing it, (he was on deck on this course for an hour before he 
went to bed.) At all events the second mate says that he noticed it all the way from En- 
trance Island, and they never informed the tugs. I think this was a clear breach of the 10 
duty which the tow owed to the tugs. And this deviation from the original course was 
undoubtedly the sole cause of the accident. For I do not attribute the accident to the 
change of course by the tugs immediately before the ship struck. As the counsel for 
plaintiffs insisted, she was then, probably inextricably involved; at least only to be saved 
by an entire and instantaneous reversal of her course if she had room with her attendants 
to turn round. But what was the cause of the deviation? This is not quite clear, but 
there are two circumstances each of which would tend to divert the course of the three 
ships in that direction, and which together were sufficient, perhaps to account for it. The 
first was the great flow of fresh water from Fraser River on the port side, setting to the 
southward. This does not appear to have been noticed on board the tugs, though again 20 
it is clear that a competent person on deck of either of them at leisure to look over the 
side, might and probably would have perceived it. But it was actually perceived by the 
second mate, for at least an hour before the accident, and again, no notice of this unusual 
flow was given to the tugs. I think this was another clear breach of the duty which 
the tow owed to the tugs. There was another circumstance, which would lend to deflect 
the course in the same direction. The tow was attached by a hawser from her port bow 
to the starboard quarter of the “Beaver.” The ‘“ Beaver” was attached to the ‘‘ Etta 
White,” the leading tug, by a hawser from her starboard bow to the port quarter of the 
“Etta White.” Ordinarily the tow is steered as nearly as may be in the wake of the tue, 
So as just to clear the bowsprit, &e. But on the present occasion the tow was steered 30 
quite unusually wide a point or a point and a half on the starboard quarter of the ‘‘ Beaver.” 
This would evidently tend to turn the ‘“‘Beaver” to starboard (i. e.) in the direction of 
the reef. To correct this tendency I suppose, at any rate it would correct such tendency, 
the ‘‘ Etta White” was kept proportionally on the ‘‘ Beaver’s” starboard bow. It ap- 
pears that the captain of the tow had directed his helmsman not to steer in the wake of 
‘the ‘ Beaver;” to neglect her and to steer after the ‘‘ Etta White.” And these orders, 
which evidently might have an important influence on the course were not communicated | 
to the tugs, who were thus completely misled; and I consider this another instance of 
breach of duty of the tow to the tug directly leading to the loss. This order to the helms- 
man of the tow was not only calculated to divert the course, but was in itself a very well 40 
‘Tecognized signal to the tugs which still further misled them. For it appears clear on 
the whole, notwithstanding the plaintiff's contention, that the tow does unusually direct 
_ the course of the tug in these waters, and when disapproving of the course taken, those on 
board the tow steer her in the direction which they wish the tug to take. Thus if those 
on board the tow had wished to revert to the original course, advised in the Admiralty 
directions, viz: E. magnetic, they had only to turn the ship’s head towards the port quarter of 
' the ‘“‘ Beaver” when the tug would have had to go to the northward to keep ahead of her. 
By keeping so far on the starboard quarter the tow intimated in the clearest way possible 
‘for them to adopt that they thought the tugs were giving the reef an unnecessarily wide 
‘berth. It is true the tugs appear to have neglected this signal and even tried to counter- 50 
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act its effect as I have pointed out. They knew there was no pilot on board and probably 
thought the command wrong. But, at all events, they were thus lulled into security, and 
I think this another instance of ‘‘ culpa lata "—an erroneous command to the tugs. There 
seems to be an admitted error on the chart, both as to the proper extension of the “limits 
of danger ” of the reef (the limits, a dotted line, ought to extend half a mile, at least, to 
the N. E. of the chart lines,) and as to the situation of the beacon, which is on the chart 
a quarter mile out of place. The beacon does not appear to have been either sighted or 
looked for on the present occasion. It appears to me that there is between the recog- 
nized ‘limits of danger” on the chart (on which if a vessel steers it is, So to speak, cer- 
tain to come to loss) and what I shall call the “limits of caution,” as given in the sailing dir- 
ections, due EH. magnetic from Entrance Island (to the North of which if a vessel keeps, it 
is guaranteed against hidden dangers) there isa belt a mile or a mile and a half wide, 
which may be called debatable ground. It is stigmatized in the sailing directions as con- 
taining a good deal of ‘“‘ broken ground,” though certainly the greater part of it is not as- 
certained to be deep water enough and safe enough, and too near Gabriola Reef for pru- 
dence. But there was not on the 14th of July last any commonly known rock there, so 
the jury have found, and so I am convinced after hearing nearly all the pilots and tug 
masters of the vicinity. It is true one witness, Capt. Devereux, said that this rock is 
known to every pilot in this country. He says he stood on this particular rock, which 
seems to be bare at extreme low tides, about 20 years ago, but really he is the only wit- 
ness who seems to have ever known of it and he did not report it. The only other wit- 
ness who spoke of being acquainted with it was Mr. Pamphlet. But when he was asked 
to show the situation on the chart, he selected a rock within the “limit of danger,” some 
half mile from the rock in question, which is 1200 yards from the beacon. It now appears, 
from investigation since this accident, that there are several other semi-isolated rocks, 
though with intervening channels extending to the north-east, so that the dotted “limit of 
danger” line of Gabriola Reef ought to include at least three-quarters of a mile more than 
it does on the chart. It was upon this belt of water that the tugs had entered with, as 
they had every right to believe, the full sanction and approval of the tow, who, by her 
Steering to starboard, was in fact imitating to them that their course was ultra-cautious, 
when the ship took the ground. I think that the accident was caused by the active agency 
of the tow, and not by the negligence of the tugs, who were completely misled by the 
tow, although, no doubt, if the tugs had had a careful watch, they would probably not 
have been misled and might have prevented the accident. But this indirect conclusion 
does not make them liable to the tow for the direct results of the tow’s much graver negli- 
gence, although probably it might be snch contributory negligence on their part as would, 


2) 


20 


9) 


if they had suffered damage and were now suing the tow, prevent them from recovering. . 


There were many other points argued, but it is not necessary to discuss them, e. g. as to 
the sub-contract, limit of value, the terms of the contract with the Moodyville saw mill 


50 


Co., etc. Neither is it necessary to consider the doctrine of contributory negligence, a 40 


matter which is only available as a defence; and useful observations are made both by 
Lord Seblorne and Lord Blackburn in Spaight vs. Tedcastle in that respect. 


The case of the Stranger in the U. S. ‘‘ Law Times,” vol. 24 p. 365, appears to be 
well decided as to the relative duties of tow and tug, and the learned judge there points 
out that a tug is held liable to the tow ‘‘only where the injury results from the violation 
or neglect of pure duty coming within the scope of duties devolving upon that class of em- 
ployment,” such as defective tow ropes. But this case, though otherwise useful, and I 
' believe quite rightly decided does not expressly answer the question whether the direc- 
‘tion of the course ‘ comes within the scope of duties devolving upon that class of em- 
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ployment,” which is the main question here. There were many other cases cited from the 
U.S. Courts, some of them apparently at variance with the conclusions there laid down, 
as to the relative duties of the tow and the tug, and the consequences of any breach of 
those duties reciprocally. The Lady Pike (21 Wallace, Sup. Ct.U.S.1); the Margaret 
(4. Otto. p. 494); the steamer Webb (14 Wall. 406); steam tug Favorite (4 Sawyer 226); 
Arturo (16 Fed. Rep. 308), in which last case there were, as now, two tugs belonging to 
different owners employed in one towage service and both were held liable. But then as 
a matter of fact both tugs were found guilty of the negligence which caused the loss. And 


it is the principal ‘‘ causa causans,” which is looked to; nota negligence which merely ~ 


conduces to the loss. Judgment for defendants; the usual consequences. 
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The time for appealing from such judgment of the Chief Justice to the Supreme 
Court of British Columbia and of taking such steps by the Appellants as they might be 
advised in review of the same, was duly extended by several J udges’ orders, and after- 
wards, pursuant to notice duly given according to the rules and practice of the Supreme 
Court of British Columbia, the Appellants moved that the motion for judgment might be 
re-heard before the full Court, the judgment for the Defendants set aside and in lieu 
thereof judgment might be entered for the Appellants for $75,000, or in the alterative, 
that the findings of the jury might be set aside as inconclusive and a new trial granted on 
the grounds of mis-direction and non direction. 


On the 19th April, 1882, the following judgment was upon such motion pronounced 
by the Court. 


[NAMES OF PARTIES] 


Wednesday, the 19th day of April, 1882. 


The plaintiffs having duly appealed to the full court, being the last court of final resort 
in the province, from the judgment of the Chief J ustice, rendered herein on the 11th day of 
July, 1881, in favor of the defendants; and having duly moved for a rehearing of the motion 
- for judgment and to enter a verdict for the plaintiffs, for the sum of seventy-five thousand 
dollars, or in the alternative, to set aside the findings and for a new trial on the ground of 
alleged misdirection and non-direction. Upon reading the several orders dated respectively 
the 4th July, 1881; 11th July, 1881; 29th July, 1881; 24th November, 1881; 11th January, 
1882, and the 25th January, 1882, duly extending the time for hearing of the said appeal 
and motions until the day when same were heard; upon reading the notice of the said appeal 
and motion, upon reading the pleadings, reviewing the proceedings, and fully considering 
the evidence given upon the trial, as reported in shorthand; upon rehearing the motion for 
Judgment, and upon hearing Mr. Theodore Davie as of counsel for the plaintiffs, and Mr. 
Drake as of counsel for the defendants, the Moodyville Saw Mill Company, Limited, and Mr. 
Pooley as of counsel for the defendants, the British Columbia Towing and Transportation 
Company, Limited. This court doth dismiss the plaintiff's appeal against the said judge- 
ment in favor of the defendants, and the motion to enter a verdict for the plaintiffs and the 
alternative motion to set aside the findings, and for a new trial, and this court doth affirm 


the said judgment of the Chief Justice dated the 11th J uly, 1881, and the same is hereby af- 


firmed accordingly. Let the plaintiff's demurror to the defendant's pleadings be over-ruled 
and let the plaintiffs pay the defendant’s cost of, and occasioned by this appeal and motion 
_ to be taxed by the proper officer, as between party and party. 


By the Court, 
GRAY, J., Dissentiente. 
JAMES C. PREVOST, 


Registrar Supreme Court, B. C. 


And the following are the respective reasons for such judgment: 
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GRAY, J.—In this case I regret that tor the reasons I shall hereafter give I cannot 
agree with the learned Chief Justice either as to the law which he laid down as govern- 
ing it, or as to the conclusions he has drawn from the facts found by the jury and those 
which he himself assumed to find under authority of the New Rules of Practice and Pro- 
cedure. At first I entertained some doubts whether the Rule 298 sufficiently applied to 
enable him to pronounce judgment, but on further consideration T think it does, and that 
inasmuch as the court now “has before it all the materials necessary for finally deter- 
mining the question in dispute and for awarding the relief sought,” it would be better to 
pronounce judgment than to send the cause down again for a new trial, entailing as it 
would, enormous expense and perhaps a failure of justice from the difficulty of again col- 
lecting the witnesses and the evidence, more particularly so, as the defendant’s counsel 
raised no objections to the Chief Justice’s rulings or conclusions on the trial tho’ the 
plaintiffs counsel did. 


The material question on which the dispute turns was not put to the jury, though all 
the evidence was before them. Assuming the facts concurred in by the counsel on both 
sides and taking the questions put to the jury with their several answers thereto, the case 
so far as their findings go, remains incomplete. Those questions and answers contain in- 
gredients to be taken into consideration in forming a conclusion, but they state no conclu- 
sion on the main question. In reality the jury empanelled to try the cause were sworn, 
heard the evidence and were discharged without any verdict on the point atissue. They were 
relieved from doing that which they ought to have done, saying which of the parties was 
guilty of negligence. ‘The Chief Justice who tried the cause admits throughout his whole 
judgment that there was negligence somewhere. It was not a case of inevitable acci- 
dent. It was not a case of contributory negligence. It was a case pure and simple; one 
party or the other neglected his duty; which one neglected his duty the jury were sworn 
to say and they have not said it. 


Before referring to the law on the question of negligence in such a case, it is import- 
ant to examine the ground on which the Chief Justice claims that he may supplement the 
finding of the jury and by drawing his own conclusions from the evidence assume as a 
fact proved that which the jury have not found, and thus render complete that which the 
jury left incomplete. It is to be borne in mind that on this trial the jury gave no verdict. 
When a distinct verdict is given the law presumes much in its favor and the court will 
support it unless or until it be manifestly shewn that it was erroneous, but when no ver- 
dict has been given such presumptions do not exist. The reason is obvious. The jury 
are supposed to be intelligent men, practically acquainted with subjects of the nature of 
the enquiry before them, and to bring to the consideration of such subjects practical 
business intelligence and experience. - The judge’s duty is to guide them as to the law. 
The jury’s duty under that guidance to find the fact. The new ru es, however, seem in- 
tended to provide for an omission of the kind that took place on this occasion, when the 
court having all the materials before it, can supplement the finding of the jury on points 
essential to the case (on which points the jury have expressed no opinion) by conclusions 
not inconsistent with their findings on points on which they have expressed opinion. In 
no case, however, it seems to me should the conclusions of the court on facts not pro- 
‘nounced upon by the jury, be inconsistent with the conclusions of the jury on the facts 
on which they have prononnced. Such inconsistency would be a conflict of finding as to 
Vacts and form ground for anew trial, whereas when consistent they afford ground for judg- 
“nent. . 
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The relative duties of the tow and tug are clearly defined in a case as late as March, 
1881, Spaight vs. Tedcastle 6 App. Ca. H. of L. 217, in which Lords Selborne, Black- 
burn and Watson approvingly quote the judgment delivered by Lord Kingsdown in the 
case of the Julia (1 Luch 231) as clearly and accurately stating the law. ‘‘ When such a 
contract (1. e. of towage) is made, the law would imply an engagement that each vessel 
would perform its duty in completing it, that proper skill and diligence would be used on 
board of each, and that neither vessel by neglect or misconduct would create unnecessary 
risk to the other or increase any risk which would be incidental to the service under- 
taken. Ifin the course of the performance of the contract any inevitable accident hap- 
pened to the one without any default on the part of the other, no cause of action would 
arise. Such an accident would be one of the necessary risks of the engagement to which 
each party was subject and creates no liability on the part of the other. If on the other 
hand the wrongful act of either occasioned any damage to the other, such wrongful act 
would create a responsibility on the party committing it—if the sufferer had not by any 
misconduct or unskilfulness on her part contributed to the accident.” 


This is at the present day the recognized rule of the British Courts. Dozens of 
eases may be cited in which the findings and conclusions on the facts may be in one way 
or the other, but the rule is the same in ail instances, and those findings and conclusions 
are simply illustrations of its application; that rule as incident to the undertaking is the 
‘“‘exercise of proper skill and diligence ” on board both vessels, and the absence ‘‘ of mis- 
conduct or unskilfulness” on the part of either by which unnecessary risk or any increase 
of the risk incidental to the undertaking is incurred. In his law the learned Chief Jus- 
tice essentially narrows this rule. He says: ‘‘The contract of towage is merely a con- 
tract to supply motive power. It is not a contract of pilotage at all. Neither can it now 
be argued that the tug impliedly contracts ‘to tow safely. That would be a contract of 
pilotage of the highest degree. The only implied contract on the part of the tug in that rela- 
tion is, that it will not exert its power in a way of danger manifest to any person posses- 
sing a common seaman’s local knowledge (not a pilot’s local knowledge) wil] not run on a 
well known rock or on the wrong side of a visible known beacon. Having to provide 
power she is bound to find sufficient coal or steam, hawsers of proper strength and fittings 
and competent engineers and crew sufficient to work the tug herself, with a steersman to 
follow the course approved by the tow, and to look out for known dangers, and she is 
bound to obey all reasonable orders from the tow. Ido not know that she contracts for 
anything else.” 


Now it will be perceived that this definition leaves out the most essential element 
pointed out by Lords Kingsdown, Selborne, Blackburn and Watson, namely, the exercise 
of proper ‘‘ skill and diligence” to carry out the contract. ‘‘ Skill and diligence” are the 
application of mind and thought, precaution and experience. It is perfectly consistent 


with this definition of the Chief Justice that a tug should fasten herself to the tow, set 


her machinery to werk, and then float off wherever winds or wave or tide might carry, 
though such conduct would absolutely mar the engagement into which she had en- 
tered. 


What was the ‘‘ engagement” what the ‘‘service undertaken” here? It was in dis- 
tinct words, and for a specific consideration ‘‘to tow from Nanaimo to Race Rocks or 
Cape Flattery.” And Lord Blackburn says you are to apply to that ‘‘ undertaking ” skill 
and diligence. Not simply the motive power but the using of the motive power to attain 
the end contracted for. To say that ‘‘ the only implied contract on the part of the tug 
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is that it will not exert its power in a way of danger manifest to any person possessing a 
common seaman’s local knowledge,” will ‘‘not run on a well known rock or on the wrong 
side of a visible known beacon,” is simply to contract that the motive power is not under 
the control of a fool, a madman or a knave, but by no means fills the rule taken from the 
Julia’s case that ‘‘ proper skill and diligence ” will be used to accomplish the undertaking. 
The true rule is not only that you are not to do a foolish thing but that 
you are to do a sensible thing; you are for the pay you get to make use 
of your intelligence, your knowledge, your experience, as well as your motive 
power to accomplish the undertaking. Nor is it an essential of the contract that the tow 
is always to give the course. It has the power to give the course, but when it does not 
give it, it is the duty of the tug to take that course which will with the exercise of ‘‘proper 
skill and diligence” and without ‘‘ misconduct or unskilfulness ” on its part reach the des- 
tination indicated by the contract. If the tow thwarts that course or by its own ‘‘ mis- 
conduct or unskilfulness” prevents the contract being carried out, then the tug will be ex- 
onerated from blame. These two points are clearly laid down and exemplified in the cases 
of the ‘‘Robert Dixon” L. R. 5, Probate Division 54 (A. D. 1879), and of 
Smith vs. The St. Lawrence Tow Boat Co., 5 P. ©. 308, and will have to be 
enlarged upon hereafter. But apart from these two leading cases the relative duties of 
the tow and the tug toward each other and the incidents attached to the contract of tow- 
age are laid down with such simplicity and such marked contrast to the judgment of the 
learned Chief Justice in MacLachlan on merchant shipping, (ed. 1880, page 286,) that it 
would be unexcusable not to qnote that author. 


‘“The employment of a steam vessel by the master or owners of another ship for the 
purposes of towage 1s a contract which implies the exercise of diligence, care and reason- 
able skill in the fulfilment of their engagement by the parties to it on both sides and their 
agents and servants, the master and crew of the tug and the master and crew of the ship 
in tow.” 


‘“The parties to the contract contemplate risks in the performance of it, the risk of 
winds and waves and of obstacles floating or fixed that lie about or in their path. They 


both engage to be ready armed with diligence, vigilance and competent skill against these : 


risks, and besides this on the part of the tug with such a crew, tackle and equipments 
as are reasonably to be expected in a vessel of her class. With all this performed, if 
there be notwithstanding inevitable accident and consequent damage to one of the parties, 
there is no liability in the other. But neither may by his fault or negligence aggravate 
the risk of the other with injury to him, without liability for the damage accrued unless 
the other have contributed to the loss by his own fault or negligence. In all this it is as- 
sumed on both sides when the contract is made, that the risk will be no more than ordi- 
nary under ordinary bad weather. But there is no implied warranty on the part of the 
‘tug to bring the tow to the point of destination under all circumstances and at all bazards. 
She engages to use her best endeavors for that purpose, but she is relieved from her obli- 
gation if she be prevented by ‘‘ vis major” or by accidents not contemplated which render 
performance of her contract impossible.” 


‘She is not, however, relieved from her obligation because unforseen difficulties oc- 
cur in the completion of her task, because the performance of her task is interrupted or 
cannot be completed in the mode in which it was originally intended, as _ by 
breaking of the ship’s hawser, &c. But if in the discharge of her task by reason of 
the sudden violence of winds or waves or other accidents beyond the control of and with- 
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out default in the tug the tow is placed in danger, and the tug incurs risk and performs 
duties which were not within the scope of her original engagement she is entitled, on 
proof of this, if the ship be saved, to claim as a salvor instead of being restricted to the 
sum stipulated for mere towage. Such a remuneration under the circumstances becomes 
her right, but in such circumstances it is not optional with her whether she will render 
the service. She is bound to do so. This is implied in her original contract from which 
she is not relieved except by circumstances of difficulty that render the performance of it 
impossible.” 


This is the law as laid down by this able author as gathered from all the cases down 
to 1880, and it will be at once seen how far a contract for towage on the part of the tug 
goes beyond the mere supply of the motive power. In applying this law to the present 

case it will be our duty to note how far the performance of the contract on the part of the 
tug was rendered imposible by any circumstance within the above definition. 


Then here: Ist. What was the contract and whose was the ‘wrongful act” that 
brought about the disaster ? 


2nd. Did the sufferer by his ‘‘ misconduct or unskilfulness” contribute to the dis- 
aster? Under English law these are the two questions in the case. 


The plaintiffs are strangers, ship-owners at Bath, Maine, U.S. The defendants are 
towing companies carrying on business for hire in the navigable waters of British Colum- 
bia. The plaintiffs ship the ‘‘ Thrasher” comes to this province and being in want of a 
tug boat contracts with the agent of the defendants ‘‘ The British Columbia Towing and 
Transportation Company ” for the services of a tug boat to tow the ‘‘ Thrasher” to Na- 
naimo and as soon as she was there loaded to tow her to Cape Flattery for the consider- 
ation of $600. 


In this contract the point of departure and the point of destination are both speci- 
fied and are within the waters where the defendants carry on their business. 


The ship was towed to Nanaimo (the captain of his own accord taking Rogers, a pilot, 
up), was loaded with coal, informed the agent and called upon him and the captain pursuant 
to the contract to tow her to Cape Flattery. The agent sends the ‘‘Beaver” belonging to the 
first defendants. She not having sufficient power he supplements that power by sending an- 
other towing steamer, the ‘“‘Etta White.” The captain of the ‘‘Beaver” had been acting and 
was then holding a certificate as a licensed pilot in the navigable waters of British Co- 
lumbia, though at the time and in the contract under consideration he was not 
acting or receiving remuneration as a pilot but was solely the servant of the defendants, 
“The Towing and Transportation Company,” and the master of the ‘‘ Etta White ” held a 

_pilot’s certificate for the district of Nanaimo, though then not acting or receiving remun- 
eration as a pilot but simply and solely as the servant of the said defendants. The night 
was extremely fine and calm, the course clearly defined, well lighted and well known and 
sea room abundant. The captain of the ‘‘ Thrasher” gave no directions as to course or 
otherwise; the tugs as the defendant’s servants took the course without any, it must be 
assumed as knowing the destination of the ship under the terms of the contract which 
the defendant’s agent sent them up to carry out. The ‘‘Thrasher’s ” hawser was carried 
from the port side of the ‘‘Thrasher” to the starboard side of the ‘‘ Beaver” and the 

_“ Beaver’s ” from her starboard bow to the port quarter of the ‘‘ Etta White.” These 

arrangements were made by the steamers not by orders from the ship; they moved from 
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the wharf at 7 p.M., passed half a mile clear of Entrance Island light in half an hour, 
took the proper course due magnetic east by one point N., and at half past nine or there- 
abouts with ten miles of clear sea room on the port side and land distinctly visible the 
whole way on the starboard, found themselves hugging kelp on the starboard quarter 
three quarters of a mile from the extreme limits of the course taken by themselves and in- 
dicated by the charts and sailing directions as free from danger and stranded the ship on 
a rock which (whether as an individual rock well known or not) was presumably an exten- 
sion of the well known Gabriola reef surrounded with the indications of danger known to 
seamen—kelp indicative of a rocky bottom and unsafe for vessels of the tonnage and 
draught of water of the ‘‘Thrasher.” Whose fault was it ? 


In Nanaimo District pilotage is compulsory or half forfeit. The captain of the 
‘«‘ Thrasher” paid the forfeit, deeming as he says the pilot’s services unnecessary as he had 
two tugs engaged and not wishing to incur unnecessary expense. There was therefore no 
contract for safe pilotage, ‘‘eo nomine.” But the fact that the defendants had men who 
were either then or had been licensed pilots in their employ as masters of their boats, 
gave to the ship owners and captain who contracted with the defendants the presumption 
that there were competent persons in charge and was an assurance of the exercise of pro- 
per ‘‘skill and diligence.” 


Care and diligence under ordinary circumstances are measured by the nature of the 
duty assumed, the value of the article entrusted, and the amount of compensation con- 
tracted for. A man who in consideration of a sum fixed by himself as sufficient remuner- 
ation takes charge of very valuable property though not an insurer against inevitable acci- 
dent is certainly bound at the least to exercise reasonable care, prudence and precaution 
for its safety. 


In order to arrive at the testing point of this case the first thing is to see what ma- 
terial points are undisputed, or have been found by the jury 


First then, the evidence shews that in the negotiations preliminary to the contract 
the captain of the ‘‘ Thrasher ” informed the defendants through their agent that he was a 
stranger and had a very valuable ship. That the agent recommended him to take a pilot, 
and the jury have found that ultimately the contract was closed without any stipulation 
‘that the defendants would tow the ship from Nanaimo to the Straits of Fuca without a 
pilot” or ‘‘ that the vessel should take a pilot.” 


10 


Secondly. ‘‘That on leaving Nanaimo no course of any kind was given by the ship, — 


its captain or any of its officers to the tugs or either of them.” 
p y g 


Thirdly. That a course due magnetic east from Entrance Island was a proper and 
~ safe course to take, the usual and ordinary course for tugs and tows leaving Nanaimo har- 
bor and when followed (as shewn by the sailing directions and charts) a perfectly safe 
course 


Fourthly. That on leaving Nanaimo the tugs after passing Entrance Island took that 
course without any orders or instructions of any kind from the captain of the tow. 


Fifthly. That that course if followed carries a ship from half a mile to one and a half 
at any rate, if not two miles beyond the limits of danger and the rock on which the 
“Thrasher ” was stranded. 
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Sixthly. That between the said limits of danger and the opposite side of the straits 
at Port Atkinson on which there is a light there are ten miles of clear sea room without 
an obstruction of any character or description. 


Seventhly. That the night was unusually valm and clear. 


The jury find also three other points which in the view I take of this case are com- 
paratively unimportant. 


1st. ‘‘That the Thrasher Rock now so called was not generally known prior to the 
accident.” Whether individually known or not it was clearly within the known limits of 
danger, and out of the line or course due magnetic east from Entrance Island which the 
defendants themselves had chosen. The question is, not whether they knew that par- 
ticular rock or not, but what business had they being in the vicinity where it was. It 
was at least a mile out of their own selected course. 


9nd. That there was some current setting in shore which would have been noticed and 
allowed for by a competent pilot either on board the the tow or either of the tugs. 


3rd. That the tow was steered after the ‘‘ Etta White” more than after the ‘‘ Beaver,” 
keeping her one point to starboard of the ‘‘ Beaver.” 


The jury, however, do not find that either of these two last named circumstances, the 
current or the steering, were of sufficient influence to cause the loss, or even to contribute 
to it, if the proper course due magnetic east from Entrance Island had been followed. 
Moreover both the tugs were on this occasion the servants of the defendants, and if there- 
fore it was their duty to lead the course it was their duty to lead it properly, and to indi- 
cate to the tow that she was causing a deviation. The case turns upon the question, 
whose duty was it in this instance to take the course and keep it ? It becomes therefore 
the duty of the court carefully to examine the law applicable to this contract, and if pos- 
sible to see from the acts of the parties themselves what construction they themselves put 
upon this contract, and what duties by those acts they thus indicated they assumed. As 
having a material bearing upon the conclusion at which I have arrived it is to be observed 
that this is a question of contract. That the parties to that contract were the ship and 
the British Columbia Towing Company. The other defendants the Moodyville Saw Mill 


Company were no parties to the contract with the ship but were on this occasion the ser- : 


vants of the other defendants, when therefore in my observations I speak of the defend- 
ants I confine myself to the British Columbia Towing Company. Whatever questions may 
hereafter arise as between themselves to the contract with the ship the Moodyville Com- 
pany were no party. The present proceeding 1s not ‘mm rem.” 


In the first place the defendants are a towing company carrying on the business of 
towing loaded and unloaded vessels in these waters. 


In the second place the captain of the ‘‘ Thrasher” is a stranger in these waters and 
‘knows nothing of them, which information was communicated to the defendants, and with 
this knowledge they enter into a contract with him to tow his vessel when loaded from 
Nanaimo to Race Rocks in the Straits of Fuca for $500 or to Cape Flattery for $600 with- 
out stipulating or requiring that he should take a pilot for his ship (though that subject 
had been discussed) or take on himself the responsibility of the course. 


In the third place, under this contract they send their two servants the ‘‘ Beaver” 
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and the ‘‘ Etta White” to Nanaimo to carry out this contract. They take hold of the 
vessel and without even asking the captain what course they are to go start off of their 
own accord, select their own course, and proceed to carry out the contract made by their 
employers, and which they had received instructions to go up and carry out. Even if there 
was no clear legal rule on this point common sense would say, surely these defendants 
know how to carry out their own contract, they know wnat they are about. It is their 
own ordinary and customary business they are following. ‘They know that Iam a stranger 
and in consideration of $600 they have agreed to do this work without requiring me to 
take a pilot. Iam therefore safe in their hands, they are responsible. Besides the law 
says they must carry out their contract with ‘‘ proper skill and diligence.” If I interfere 
I may put them all wrong, and thus relieve them of their responsibilities under this con- 
tract. That is the common sense rule. What is the Legal Rule? 


Lord Justice James in the ‘‘ Robert Dixon” case, L. R. 5 Probate Div. 54, after al- 
luding to the particular circumstances of that case, which was one of salvage says, 
‘‘Whether the evidence establishes that the tug acted in violation of any positive direc- 
tions from the ship during the voyage, it is not necessary for us to give an opinion, be- 
cause if it be true, that no direction were given to the tug apart from the general direc- 
tions at the commencement of the towage it comes to this, that the master of the tug was 
acting (as it was his duty to do) ‘on his own discretion to take the ship on a safe course’ 
to the Skerries allowing for possible contingencies and a change of weather.” 


Here in the ‘‘ Thrasher” case, not only were no directions given by the ship, but the 
tue was acting, the law will imply under the directions it had received from its own em- 
e ) > Pp . 
ployers to carry out their contract. 


Lord Justice Brett in the same case says, ‘‘I think it is proved by the plaintiff's wit- 
nesses that the captain did direct the general course to be taken by the tugs. I am very 
much inclined to think that a tug is bound to obey the orders of the captain (i. e. of the 
tow) and if the captain had insisted on the tug keeping that course the tug would have 
been bound to obey, certainly the captain could not have complained of the tug obeying. 
But here on the plaintiffs own shewing (the plaintiff's being the claimants of salvage) the 
only evidence was, that at the beginning of the towage the tug was directed to tow the 
ship in a particular course I assume that to have been the right course bat on the way the 
weather became threatening. Assuming that no further order was given by the captain, 
it was the duty of the tug to use reasonable care and skill, and unless she was ordered 
to the contrary she had the command of the course,” &c., &e. ‘‘ Therefore unless the 


master of the tug can ‘clear himself by shewing that he acted upon orders from the ship, — 


he cannot excuse himself from the charge of negligence, and the burden lies on him to 
do so.’” 


In Smith vs. The St. Lawrence Tow Boat Co., 5 Privy Council cases 308, the ‘‘ Silver 
Cloud” Sir Barnes Peacock lays down the rule with equal clearness. 


‘Tt appears to me clear, he says, that ‘ when no directions are given by the vessels 
in tow the rule in the case of tug steamers is, that tley shall direct the course.’ The tug 
is the moving power, but it is under the control of the master or pilot on board the ship 
in tow.” 


That is the rule. In that case the application of the rule forcibly shews how much 
the responsibility of the tug is increased in the present instance. There the court con- 
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sidered that the tow, having the knowledge that the position was dangerous was guilty of 
contributory negligence in bringing about the disaster and was not therefore entitled to 
recover. Not it will be observed, that the tug was guilty of no negligence but that the tow 
was guilty of contributory negligence. The very use of that term in law shews that the 
tug was guilty of negligence, of the primary negligence, otherwise the other could not be 
contributory. In this case of the ‘“‘ Thrasher” not only had the tow no local knowledge, 
but the fact of that want of knowledge was communicated to the defendants, they on the 
contrary from the business they were carrying on and their experience in these waters had 
that local knowledge, and they undertook to exercise “‘ proper skill and diligence” in tow- 
ing that vessel from Nanaimo to Race Rocks or Cape Flattery and they of their own ac- 
cord took the course to do it. 


The value of such local knowledge is tersely expressed by one of the witnesses for 
the plaintiffs, Captain Clements, an experienced seaman and pilot of those waters. He 
says: ‘The tug depends upon its local knowledge and does not bother the chart 
much.” 


The next question is, did they exercise proper ‘skill and diligence ” under the circum- 
stances in carying out the contract ? 


This question entails not only a review of the evidence, but a review of the applica- 
tion of the evidence by the learned Chief Justice in his judgment because under the rule 
298, before mentioned, he having from the evidence assumed to draw certain conclusions 
essential to maintain his judgment, if the conclusions are erroneous the judgment cannot 
be sustained. 


I differ from him, first, that it was the duty of the tow, under the evidence attending 
the making of this contract, and the subsequent action of the tugs at Nanaimo in carrying 
ing out their instructions from their employers (without asking the tow as to the course) 
in any way to indicate or direct it. It was a responsibility the defendants assumed. The 
contract specified the point of departure, it specified the point of destination. The road 
between the two was known to the defendants, it was not known to the plaintiffs. The 
defendants had traversed it repeatedly. The plaintiffs had never seen it. The defend- 
ants tried to relieve themselves of this responsibility by suggesting that a pilot should be 
employed, but for the consideration named they undertook the towage without any stipu- 
lation in the contract that a pilot should be employed. ‘They knew that it was not com- 
pulsory on the ship to take a pilot, that the payment of half pilotage dispensed with that. 
Thus it is manifest, not only that they recognised their responsibility resulting from 
the stranger’s ignorance but that they suggested a mode of evading it, the insisting on 
which mode, however, rather than lose the bargain, they gave up, I think therefore in 
view of this contract that the legal position laid down by the Chief Justice namely, ‘“That 
‘all the authorities are unanimous that it is the tow who has to direct the course ” is not 
correct. The tow may have the power and the privilege, but it is not necessarily its duty 
to do so, the exercise of that privilege is not obligatory. It depends entirely upon cir- 
cumstances, and may be waved or exercised by arrangements between the parties, or 
even transferred, as a duty, to the tug, as shewn in the ‘‘ Robert Dixon” case. I think 
the omission to recognise this distinction was the first starting point of error in this case. 
The inference that the tow assumed any responsibility for the course is negatived by the 
special facts while the assumption of that responsibility by the tugs is conclusively shewn 
by the same facts. They knew the road so well that for the $600 they assumed it, and 
“most strikingly is the assumption of that responsibility on the present occasion confirmed, 
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by the fact, that the defendants themselves produced and put in evidence one of the 
printed forms of contract they ordinarily used, in which it was set forth in express words 
that ‘‘the tug boat and owners are not to be held responsible for the piloting of the said 
vessel while in tow of the said tug boat.” Yet on the present occasion they did not use 
that form or as the jury bave found include in their contract any such stipulation. 


Did they then exercise ‘“ proper skill and diligence?” On this point we have the evidence 
of the actors on the scene, of those who were present on that night, who under oath detail 
exactly what they did and by those details shew us what they omitted to do. The cap- 
tains, officers and men of the three vessels must necessarily be the best witnesses. There 
was nothing new, unkuown or dangerous in the course. It had been traversed repeatedly 
by the masters of the tugs, and these men though not acting as pilots held certificates as 
pilots, thus shewing that they knew and were familiar with that course, and by taking it 
without instructions from the tow, proclaimed their knowledge and their duty. There 
was nothing exceptional in the weather except its extreme calmness and its soft summer twi- 
light, (July 14th) or in the current from the Fraser River which was emptying its waters 
into the Gulf just as it was wont to do since it was first known by navigators, no evidence 
whatever to show that there was an unusual flow or extraordinary amount, and there was 
an admitted clear space of sea room ten miles wide free from all obstructions and all dang- 
ers in which to take that course. Who was to blame for getting out of it? 


There were present that night actors on the scene, Captain Smith of the ‘Etta White,” 
Captain Christensen of the ‘ Beaver,” Benjamin Madigan, engineer of the ‘‘ Beaver,” 
and John Jagers the mate of the “ Beaver,” Captain Bosworth of the “ Thrasher,” HA. G. 
Young second mate, and Herman Larsen able seaman of the “ Thrasher,” seven witnesses 
sworn and examined, the only persons who detail the circumstances that took place on 
board the ship and steamers, the occurrences on the course and at the time of the dis- 
aster. Of the other 22 witnesses called, sworn and examined, not one was present. It 
is pleasant to a witness to have a theory, itis more important to the court and jury to 
have a fact. Captain Smith of the ‘‘ Etta White” says, (the evidence of these witnesses 


was given on the trial in June, 1881, eleven months after the disaster) ‘After leaving ¢ 


Entrance Island laid my course east magnetic, but steered east by south by our compass 
to make that course good, my compass was out a point, that is the course I always take. 
That course was changed five or ten minutes before she struck.” ‘I was a pilot for the 
tug; got a certificate to enable me to run the tug without paying pilotage dues; never had 
a pilots license to pilot vessels; have often towed vessels in the neighborhood of where 
she is lying; did not notice any kelp there that night; did not steer through any to my 
knowledge; been navigating those waters 10 years; I am tolerably conversant with the 
points of the coast and the land marks in that locality and I find out where 
T am from land marks and local knowledge; that night you could see the land 
all the way down; could see Cowichan Gap, but not Knotch Hill; didn’t try; took no 
bearings from the light or any thing else; made no allowance for the current: didn't think 
of it; noticed the ‘‘ Thrasher’s ” deviation before she struck an hour or more; that was the 
‘only time I noticed it; can’t say that was an improper steering on her part; would not tell 
the ship even if I saw her improperly steering; I thought from the way the land lay at the 
‘time it seemed to me we were rather close in; that was about five minutes before she 
struck.” 


Captain Christensen, master of the ‘‘ Beaver”: ‘‘Had no conversation with the 
“captain as to the course we were to steer; he told me nothing at all; after passing round 
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Entrance Island I laid off my course to make good an east course; that is the course I 
always take, due east magnetic; I was steering myself when I rounded Entrance Island; 
the mate, Jagers, took charge of the helm when I gave it up; I could not say how much 
the steering after the ‘‘Etta White” would set the vessels off the course; it had some effect; 
did not know of the current; found it out afterwards; when we started from Nanaimo got 
no orders from Captain Bosworth but to ‘cast off;” nothing further was heard from the 
ship. The duty of the tug is to keep ahead of the ship and to look out to hear if any 
orders are given by the ship and attend to them; the ship was astern when I came up; the 
true course after passing Entrance Island was east quarter north; that is when I went off 
the deck; held pilot's certificate at the time, but was stopped from collecting pilotage fees 
by the pilot commissioners at Nanaimo; there is nothing to prevent my piloting if I want 
to; but we don’t expect to pilot without getting paid for it; I am competent to do so if I 
choose Isuppose.” ‘‘Itis usual whena ship issagging to one side or the other to counteract 
that by movements of the tug. It is the course, of course, to counteractit.” When asked 
whether any effort was made on that occasion to counteract the sagging of the ship says, “‘he 
can’t say, and even if he had observed the ship sagging towards the shore, he would not do 
anything to counteract it without orders from the ship, nor would he eall the attention of 
the ship to it.” 


Question.—‘‘ Would you not, knowing it a dangerous thing for the ship to do ?” 
Answer.—‘‘ Well it might possibly be then.” 
Question.—‘‘If you had seen she was likely to cause any danger would you cause 


something to be done to counteract it ?” 

Answer.—‘‘ If there was any danger to the steamer I had charge of I would most cer- 
tainly have avoided that danger.” 

(Juestion.—‘*Would you not also to the ship ?” 


Answer.—‘‘I had no charge of the ship, I could not intimate to the ship where 
to go.” 


(Juestion.—You would have warned the ship ? 


Answer.—‘“‘I didn’t consider it was my plave to interfere with the ship.” 


These answers require no comment. In my opinion it would be a good thing for 
every ship that he is towing that this captain should ‘‘turn in” as soon as possible after 
the towage commences. 
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In a written deposition put in evidence signed and sworn to by him on the 11th of | 


August, 1880, within a month after the wreck, he states: ‘‘ He left the wharf about seven 
o'clock on the evening of the 14th ultimo; Etta White was towing ahead of the Beaver; 
passed Entrance Island about quarter past eight; set the course down the Gulf E. by S. 
quarter S. by Beaver’s compass, being one point more E. than usual; compass out about 
one and a half points, I then set the watch and Ist officer on deck; I then turned in giv- 
ing orders that if anything went wrong to call me; I did not say anything about altering 
the course; I considered that we were going about five and a half or six knots; considered 
that at that rate we would be at the Flat Tops in one hour and a half; I do not alter my 
course until I get well clear ef Gabriola Reef; I did not give the mate any instructions to 
eall me at Gabriola; I am a Victoria pilot in good standing; do not remember if I was in- 
formed of a pilot being upon the ship; I consider my 1st officer a competent man who has 
been up and down many times at night; I did not come upon deck until she struck; the 
ship’s crew passed the hawser aft but the captain stopped me, saying that the ship was 
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filling fast and he was afraid to take her off in deep water; she struck about half past ten; 
I did not think the rock was as far out as it is; I did not consider it quite safe to tow as 
close as the ‘Thrasher,’ but I believe vessels have towed down as close; I consider now it 
will not be safe to tow down within a mile anda half of the beacon; Iam not nowa 
licensed pilot for Nanaimo.” 


John Jagers, mate of the Beaver.—‘‘ Took the wheel at Entrance Island light, Beaver 
then heading E. by 8. quarter S., deviation of compass over a point; that would make 
- magnetic bearing east; stayed at the wheel until after the vessel struck and steered on that 
course until shortly before she struck; we changed afew minutes before she struck; 
noticed the tow was a point to starboard; didn’t notice any current until after we struck; 
then noticed it setting in shore. Captain Christensen went below after we cleared the 
lighthouse, and told me to steer after the Etta White; I didn’t know the course very well; 
we were steering S. E. by E. by our compass; our compass is out considerable; we were 
steering E. by S. quarter S. by our compass: I did not know enough of the coast to know 
if we were in too far or not. The course was changed ten minutes before she struck to S. 


EK. by LE.” 


Benjamin Madigan, chief engineer of the Beaver.—‘‘ Was on watch when the vessel 
struck; in regard to the Beaver the Thrasher’s position when she strack was very much 
inside closer in shore; a great deal more so than vessels usually are; some keep straight 
astern; some a little on one side, and some a little on the other; this was very much on 
one side; does not know that any one else than himself was on the deck of the Beaver 
when the ship struck. Jagers was steering in the wheelhouse in the hurricane deck; did 
not see Captain Christensen on deck; my duty as engineer was to go round where the ma- 
chinery was, looking that all its working parts were doing their duty; that he (Madigan) 
was on deck several times after leaving Nanaimo, generally every half hour to look around 
the machinery; don’t remember seeing the captain on deck.” 


Now these were the four witnesses for the defendants who were present on the oc- 
casion. By their evidence we have clearly established, 


Ist. A thorough local knowledge both on the part of the captain of the Etta White 
and on the part of the captain of the Beaver, long familiarity with the course—ten years; 
competency and the possession of the “skill” which would enable them to fol- 

low it. 


2nd. That there was not the exercise of the proper ‘‘ skill and diligence” to follow it 


correctly. The captain of the Beaver ‘‘ turns in,” leaving the charge of the wheel to a 


man who says ‘‘ he did not know the course very well or enough of the coast to know if 
we were in too far or not, and with orders ‘‘ to steer after the Etta White,” and this man 
was his first officer and no other man is shewn to have been left on deck. 


3rd. That while these two servants, the captains of the ‘‘ Beaver” and the ‘‘ Etta 
White ” sent up by the defendants to carry out this contract, tell you that “itis the duty 
of the tug to look out for orders and signals from the tow,” they do not station a single 
man to look out for such signals or receive such orders, nor is it shewn that there was a 
single man on the decks of either steamer who could have seen or heard them had they 
been made. One goes to bed the other to his wheel house, and not a deck lookout is 
shewn to have been left anywhere on either steamer. 
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4th. That the orders left with the otticer in charge when the captain of the Beaver 
“‘turned in” were, not to look out for signals from the tow as to the course or directions 
of any kind, but simply ‘‘to steer after the Etta White,” thus shewing conclusively that 
whatever might be the ordinary rule as to looking out for orders and signals frem the 
tow, on that occasion he considered the tugs as masters of the course, and the Etta White 
good to lead it, this same captain of the Beaver who so “ turned in” being the special offi- 
cer or servant of the defendants sent up to carry out the contract. 


oth. That while thus masters of the course they do not take a single ‘‘bearing” to see 
that they are following the course taken by themselves, Magnetic East from their point 
of departure; do not make the slightest allowance for an ebb tide, or fresh water current 10 
from the Fraser River, or for the ‘ sagging effect” of the steering of the tow, which if 
true, they now say they noticed and allege to have been the canse of the disaster, but 
steam along on a calm clear night deflecting a mile out of their own selected course until 
they land on a rock in the midst of an acre of kelp, which kelp they did not see or know 
they were sailing through, and which rock was in the immediate vicinity, if not a part of 
the well known Gabriola Reef, from which their local knowledge told them they should 
keep at least a mile away. 


6th. That the captain of the “ Etta White,” the thus recognised leader of the course, 
says that he himself noticed the Thrasher’s mode of steering an hour or more before the 
ship struck, and ‘‘that he could not say that it was an improper mode of steering,” nor 20 
would he tell the ship, if he thought so, and “that it seemed to him from the way the 
land lay that they were rather close in.” 


~ 


(th. There is the distinct admission made by the captain of the ‘‘ Beaver” in his 
sworn deposition before Mr. Peck, the Receiver of Wrecks, shortly after the disaster, 
“That he did not think the rock was as far out as it is, and that he did not consider it 
safe to tow as close as the ‘ Thrasher’ and he would not now consider it safe to tow down 
within one anda half miles of the beacon.” 


As confirmatory of the opinion of the captain of the ‘‘ Ktta White” that the mode of 
steering of the ‘‘ Thrasher” was not improper it may be observed that Captain Clements 
before referred to in his evidence says, ‘There is no rule as to taking a pilot, the 30 
tow in going, goes a little to one side, to keep jib clear, that is the ordinary prac- 
tice.” 


. Before turning to the plaintiff's evidence touching the occurrences of that night there - 
are two official documents that must be referred to; 


Ist. The Admiralty notice of this rock, published on examination of the locality 
._ after the disaster. ‘Notice to Mariners, No. 193.” 


North America, West Coast, Vancouver Island, Straits of Georgia, (1) Gabriola Reef, 
“Information has been received that the beacon erected by the Canadian Government on 
| Gabriola Reefs, near the eastern end of Gabriola stands on the largest ledge which covers 
' at six feet rise of tide. At the distance of nearly six cables N. 15 E, from this beacon and 40 
- about two cables length seaward from the end of the Gabriola Reefs, a detached rock 
which dries one and a half feet at low water, Spring tides, has been found in the kelp 
which marks the neighborhood.” 
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“There is eleven fathoms within a cable length of the rock on its seaward side, and 
between it and the Gabriola Reefs there appeared to be a depth of about five fathoms over 
a rocky bottom.” 


The other is the Nanaimo Pilotage District Regulations under authority of the Do- 
minion Parliament put in evidence by the defendant’s counsel. These point out the 
necessary qualifications to obtain a certificate and license. ‘‘Licenses will be granted to a 
limited number of such persons as the board shall find to be qualified and eligible. Ap- 
pleations must be in writing to the secretary. Masters or mates of Canadian registered 
steamers on producing proof of qualification to the satisfaction of the pilotage authoritiy 
shall be entitled to a yearly certificate as pilot for the vessel in which they may be then 
employed on payment of an examination fee of $10 and while a duly pilotage certificated 


master or mate is actually employed as a master or mate of a steamer registered as afore- 


said the said steamer shall not be liable to pay pilotage fees.” Qualifications.—Any per- 
son applying for a license as pilot for this pilotage district must be a British subject not 
under 21 years of age, and produce evidence that he has served in some licensed pilot 
boat for at least three years, or that he has served in square rigged vessels, either in the 
capacity of master or mate. No application will be entertained for such license from any 
person whose knowledge of the navigation of the waters in the said pilotage district does 
not extend over a period of at least two years practical experience. The applicant will 
be required to prove to the board that he is in all respects competent to fulfil the duties 
of a branch or licensed pilot, and pay the sum of $25 examinatiom fee and a license fee 
of $50.” The extent of this district is thus described: ‘‘A pilotage authority having been es- 
tablished at Nanaimo, B. C., with jurisdiction extending to all other parts of Vancouver 
Island excepting Victoria and Esquimalt harbors, the following By-laws are made by said 
authority for the government of pilots of Nanaimo Pilotage District, and these By-laws 
are certified as approved of by the Governor General in Council on the 4th of December, 


iio.” 
These official documents authoritively establish two things: 


Ist. That the particular rock on which the ‘‘ Thrasher” was stranded is in the midst 
of kelp, dry one and a half feet at low water spring tides, and is in the vicinity of the weil 
known Gabriola Reef. 


2nd. The extent of experience, sea service and local knowledge of the navigable wat- 
ers in the Nanaimo Pilotage District a person must have before he can obtain a pilotage 


30 


certificate or license from the pilotage authorities at Nanaimo. Captain Smith of the’ 


‘* Atta White” swears that he held such a license or certificate. 


It was this ‘‘ Etta White” with this Captain Smith, that Captain Christensen of the 
‘“ Beaver” when he left the deck to ‘“‘turn in” after rounding Entrance Island told his 
steersman to ‘‘ steer after,” both of them being then engaged in the service of the defend- 
ants to carry out their contract with the ‘“‘ Thrasher,” and it was this same ‘‘Etta White” 
with this same Captain Smith on this same occasion that the captain of the ‘‘ Thrasher ” 


-told his steersman to follow. It is now said on behalf of the defendants that because the 


captain of the ‘“Thrasher” gave the same order to his steersman to do exactly that which 
the defendant’s servant, the captain of the ‘‘ Beaver,” ordered his steersman to do, the lat- 
ter captain having a perfect knowledge of what was right and of the capacity and com- 
petency of the captain of the ‘‘ Etta White” to do, what they were both sent up to do, 
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namely to carry out the contract with proper “skill and diligence,” therefore that the cap- 
tain of the ‘‘Thrasher” was wrong. It will require a great deal of study to make men of 
common sense understand such reasoning. 


The Chief Justice observes in his judgment that these men were not acting and dared 
not act as pilots on the occasion. Admit it. No effort is sought to charge them as pilots, 
but the knowledge they possessed they could not divest themselves of, or act contrary to. 
That knowledge by the terms of their employment, was at the service of the defendants. 
By virtue of the possession of that knowledge they held pilot’s certificates and were con- 
sequently exempt from paying pilotage dues when they entered the harbor of Nanaimo, 
an advantage which inures to the benefit of the defendants when they send these captains 
on such duty, and which knowledge for the purposes of such employment becomes the 
property of the defendants and they by the contract undertake to use it ‘with proper 
skill and diligence.” This action is not against these men for breach of duty as pilots or 
for assuming to act as pilots, but against the defendants for not carrying out their con- 
tract, and the fact of these men, their servants, being pilots and the consequent knowledge 
they possessed is simply proved, to shew that the defendants had the knowledge and the 
means and the competency of carrying out their contract but neglected to use that know- 
ledge or those means. 


We will now proceed to consider the evidence of the three witnesses for the plaintiffs 
who were present on that night and were examined and gave their evidence. Two it will 
be observed, Larsen and Captain Bosworth, under commission in October, 1880, at Vic- 
toria just three months after the disaster, and Young on the trial in June, 1881. 


Larsen states ‘‘ he was ati able seaman of the Thrasher; that he went to the wheel at 
eight o’clock and continued at the wheel until she struck, about an hour and a half after- 
ward; that a lookout was placed forward; that no particular course was given 
him to steer, but he was directed to steer after the Etta White, because 
the Beaver was an old boat and did not steer very well; that the captain had 
been on deck from the time they left Nanaimo until about ten minutes or a quar- 
ter of an hour before she struck; that he followed his instructions; and when the ship struck 


the Etta White was right ahead the Beaver on the port side of the Etta White anda: 


point on the port side of the ship; that he had noticed a change in the course of the Etta 
White just before the Thrasher struck; on re-examination he fixes this change in the 
‘course of the Etta White at three quarters of an hour before the ship struck; that when 


10 


the ship struck the captain went forward to the top gallant forecastle and hailed the 7 


steamer ‘where he was taking us to,’ but he, the witness was so far back he did not hear 
the answer.” 


Young was second mate of the Thrasher and gives the reasons for the Thrasher’s 
steering: ‘‘ You are supposed to keep the tug half a point or a point on the bow that the 
hawser is on; we had the hawser on port bow, and I was supposed to keep the tug open 
out by the mast where the man at the wheel could see it; that was done; she was steering 
that way until she struck, in a line with the tugs half a point ora point, that is to keep 
the hawser clear of the head gear, still in a line, except a sufficient distance so 
that the man at the wheel could see the lights, the mast head lights, (that is of the tug); 
the Thrasher was a nice steering ship, steered like a pilot boat. Hesays he had been 
there before; that the night was clear, and he could see the outlines of the beach and trees 
distinctly; that he thought they were too far in, more than he had ever been before, half 
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an hour before they struck but that he didn’t know there was any danger. If he had he 
would have cut the hawser and let the ship gone off; he supposed they (that is the tugs) 
were ‘‘qualified men.” He had no authority to direct them, or to do anything; that hail- 
ing the Beaver she said it was Gabriola Reef; she is all right; the Beaver he said must 
have passed over the crevices; the kelp was extending all around.” 


Captain Bosworth on his examination says, “I went to Mr. Saunders, the agent of the 
tug boats in Victoria, and made a verbal agreement. The agreement was to tow the ship to 
Nanaimo and after she was loaded thence to Cape Flattery for $600. Mr. Saunders gave 
me the tug Beaver to tow up; he said in all probability the Alexander would be available 
when I was ready to be towed to sea; on going up Lengaged a pilot; I asked Mr. Saunders 
if it was necessary to take a pilot; he said as a general thing it was not customary to take 
one; he said Captain Warren of the Beaver was a man they put great confidence in; he 
said he thought as I was a stranger, and it was possible I might break adrift, that it was 
advisable for me to take a pilot; when ready for sea he wrote Mr. Saunders for the Alex- 
ander; he, Mr. Saunders, replied she was not available but that he would send the two 
boats, Pilot and Beaver; on the 13th of July instead of Pilot and Beaver, the Etta White 
came up; Captain Smith said he was sent to tow me down; refused to go with him; Beaver 
came up and coaled; Captain Smith told me he had received telegram from Saunders that 
Beaver had gone up to take ship in tow with the Etta White; after the Beaver had taken 
my hawser the Etta White passed her hawser to the Beaver; that the ship was well found, 
proper watch set and orders given to steer after the tugs; that he did not think it neces- 
sary to take a pilot, as he was to have the services of two tug boats, and other vessels did 
not take pilots; that he had made enquiries as to the captains of the tugs and they were 
represented to him as efficient men; that he gave no instructions to the tugs; no directions 
to either to proceed, they settled that among themselves; there were 90 fathoms of hawser 
between the Beaver and the ship; does not know the length between the Beaver and the 
Etta White; that he went below ten or twenty minutes before the ship struck; describes 
the shock; states that coming on deck he rushed forward, hailed the Beaver, asked the 
captain ‘‘ where he had got the ship”? He replied ‘‘she was on Gabriola.” I asked him 


how he got her there? He said ‘“‘he or they had hauled too quick.” I asked him what : 


he thought of doing? He suggested getting out a hawser, which was immediately done. 
Witness then details the ineffectual efforts to get the ship off, and on re-examination says 
at the time of the disaster the ship was lying ina bed of kelp for nearly 100 yards out- 
side and nearly twice as far inside.” 


These are the three witnesses on the part of the plaintiffs who were present that night 


and detail the occurrences. 


By their evidence we have it.clearly established: Ist. That no directions were 
given from the tow as to the course, or any interference with it afterwards when taken by 
_ the tugs. 


2nd. That the mode of towing, placing of the tugs, fastenings of the hawsers, and 
relative position of each was the work of the tugs themselves, and that the steering of the 
tow one point off was from the very commencement of the towage and was continued until 
the disaster. 


3rd. As bearing upon the question of responsibility for the course, the reason as- 
signed by Mr. Saunders for recommending Captain Bosworth of the Thrasher to take a 
pilot, was not to direct the course, but ‘‘as he was a stranger in case of his breaking 
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adrift,” and that ‘‘as a general thing it was not customary to take one.” An observation 
confirmed by the evidence of several of the captains sailing in these waters called as 
witnesses. 


4th. That neither the captain of the Thrasher, his steersman or 2nd mate or so far as 
the evidence goes, any person on board his ship had any knowledge that they were in 
danger, nor was there any act of commission on their part, by which the disaster was ac- 
celerated or brought about; the steering of the Thrasher one point off having been ex- 
plained, noticed by the tugs and not objected to, and in the opinion of the captain of the 
Etta White ‘‘not improper.” 


5th. That the captain of the tow had from previous enquiry learnt that the men in 
charge of the tugs were efficient men, from local knowledge competent to carry out their 
contract, whilst he had no local knowledge or his subordinate officer, sufficient to know 
of any danger. 


6th. That at the time of the disaster the cause of it was promptly and immediately 
assigned by the captain of the Beaver, not that the tugs were not responsible for the 
course, not that they did not know it, nor the current from the Fraser River, nor the sag- 
ging in shore by the mode of steering of the tow, not that it was the fault of the tow in any 
way, but that ‘‘he or they had hauled too quick.” What was the meaning of that prompt 
‘reply. A sailor’s answer to a sailor’s question, ‘“They had hauled too quick.” It is plain 
by his own admission they had changed their course and headed down the Gulf before 
they had passed the point of danger which they knew lay in their course, and this answer 
was given before the extent of the disaster was known, for it was immediately followed by 
instructions to get out a hawser to haul the vessel off. The other reasons now assumed it 
would almost seem are after thoughts. I may be all wrong but I cannot disguise my con- 
viction that this disaster arose from an over weening confidence of the tugs in their per- 
sonal local knowledge and a desire without reflection to shave the matter too close. They 
had not the slightest intention of doing what was wrong. This conclusion requires no re- 
finement of reasoning, no elaborate distinctions of law, no wonderful exercise of intelli- 
gence. The tugs had been over the ground so often that they took it as a matter of 


conrse they would go right. One captain ‘‘turned in” and the other sat in his wheel : 


house and hauled too quickly without thinking of the tow behind them. The tugs natur- 
ally wanted to cover as little ground as they safely could in doing the work assigned to 
them, and from an over weening confidence in themselves created by having gone over 
the course so often without accident, they were not as watchful on the occasion as they 
Should have been. All sound law is based on common sense and human nature, and to 
my mind it is impossible to read the evidence in this cause and come to any other con- 
clusion than that the disaster arose from carelessness and neglect on the part of those 
who undertook to select the course and to keep it. The captain of the tow might have 
been all wrong to put so much confidence in these tugs, but he did what probably ninety- 
nine men out of one hundred would have done, and whatever he may have omitted to do 
he certainly did not de anything that led to the disaster. His error if any, was negative, 
not active. 


It is on the legal construction of the contract and the testimony of these seven wit- 
nesses that I think the case must mainly turn. Charts, sailing directions, pilots, captains, 
witnesses after witnesses all come forward, and prove conclusively that if the course due 
magnetic east had been followed the disaster would not have occurred, whether that par- 
ticular rock was known or not. Known, the course being a mile clear of it, and all equally 
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say that while occasionally a vessel may possibly have passed closer to the place of the 
disaster than is recommended by the charts and sailing directions, and have escaped, yet 
it is not prudent to do so, and most certainly not at night. 


It requires no nautical knowledge to tell a man that a vessel moving across a current 
will be impelled more or less in a diagonal direction, and that the tendency will be in- 
creased by the greater the immersion of the moving body; the question is, whose busi- 
ness was it on this occasion to notice and counteract that tendency? Who undertook to 
do it? Who was paid for doing it? Who had the local knowledge that the current was 
to be expected there? The man who was a stranger, never there before or the men who 
were carrying on business in those waters at the price named by themselves? Surely it 
does not admit ofa question. To say that the tug simply supplies the ‘“‘motive power” is to 
my mind a mistake. ‘The motive power requires a head to direct and a hand to put it in 
motion, and Lords Selborne, Blackburn and Watson say that that head and hand must 
work with ‘‘proper skill and diligence” to carry out the undertaking in which they have 
embarked. A shipowner does not contract with the owner of the ‘‘motive power” to run 
him on shore, but to tow his vessel with prudence according to the best exercise of his 
experience and local knowledge as a tug owner. 


It will be noticed throughout this case that no charge of commission is made against 
the ship, but simply of omission. Now if the ‘‘motive power” had followed the course it 
took of its own option, the omission charged against the ship would not have been of 
the slightest effect even supposing, of which there really is no evidence, that there was an 
unusual current on that occasion. In connection with this observation it may be here 
stated, that in the Admiralty sailing instructions which are prepared with great care and 
in which the courses, distances, reefs and bearings are laid down and the Gabriola Reefs, 
there called ‘‘a dangerous cluster of rocks, some of which cover at half flood, others hav- 
ing a few feet of water over them and cover a space of half a mile” (page 112) and (at page 
70 ‘‘as an extensive group of rocks uncovering at low water at one and a half a miles 
eastward of the Flat Top Islands; much broken ground exists in their neighborhood and 
it is desirable to give them a good berth,” there is not the slightest intimation of any 
current from the Fraser River to be guarded against. Indeed the Fraser River empties 
into the Straits of Georgia by exact measurement on the Admiralty chart five and two- 
thirds nautical miles below the Gabriola Reefs and the rock on which the Thrasher 
was stranded. There is not the slightest evidence of any exceptional flow from the 
river Or of any commotion, heavy rains or other cause whatever to create it, nor of its 


having been noticed anywhere else throughout the neighborhood at that period. I think 


it may well be doubted whether the flow upon the rocks at the time of the disaster was 
any more than the ordinary ebb of the tide which was then running. The jury in answer 
to one of the questions find that there was ‘‘some current” setting in shore, but whether 
strong or weak, where from or from what cause is not stated. Nor was it found by the 
jury that it in any way caused or contributed to the disaster, or that it was of sufficient 
influence to have caused any deviation from the course the tugs took, had they used even 
the most ordinary precaution to keep to that course, and while in answer to another ques- 
tion put they find that Captain Bosworth did instruct his steersman not to follow the 
course of the Beaver, but that of the Etta White, and to another that he did follow a rea- 
sonably direct course after the Etta White and not after the Beaver, they do not find that 
either the order so given or the carrying it out contributed in the slightest degree to the 
disaster or vaused in any way the deviation now complained of. "Equally may the same 
remark apply to another answer given to another question, namely, ‘‘ We are of opinion 
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that Captain Bosworth as captain of a tow did not take proper precautions as to noticing 
rate of speed and real direction of his vessel progresses.” Laying aside that such an an- 
swer as to “‘proper precautions as a tow” is more the expression of a legal opinion than 
the finding of a fact to which the court should apply the law, it will be noticed that they do not 
find ‘‘that the rate of speed or the real direction of the ship’s progress” had anything what- 
ever to do with the subsequent loss and as ‘‘to the real direction of the ship’s progress,” that 
they had found in the answer just preceding that she ‘‘did follow a reasonably direct course 
after the Etta White and not after the Beaver,” and they did not find that that had any- 
thing to do with the deviation. It is to this supposed current and the mode of steering 
of the Thrasher one point off and the alleged deviation caused thereby that the learned 
Chief Justice mainly attributes the disaster, and he seems to have considered that it was 
entirely the duty of the tow to have noticed and guarded against the consequences. I 
differ entirely with him. Those two causes if in reality any such existed were not suffi- 
cient according to the evidence to have produced even an approximate effect, if the tugs 
had kept on the their own selected course, and taken proper back bearings to have seen 
that they were keeping it. It cannot legally be assumed that the whole duty of course, 
bearings, observations, directions, watchfulness, skill and diligence even to correcting 
the tugs mistake, was to be on the part of the tow, and that the tugs were to do little more 
than oil their machinery and not blow themselves up by letting their boilers run dry. 
The Chief Justice is extremely severe on the captain of the tow for absenting himself 
from his deck for half an hour or twenty minutes before the disaster, or as the jury find 
he left the deck about a quarter to nine o’clock, and yet has not one word of condemna- 
tion of the captain of the Beaver ‘‘turning in” immediately after leaving Entrance Island 
and never shewing himself again until after the disaster. The captain of the tow is 
blamed for not noticing the deviation from the course after leaving Entrance Island, and 
it is assumed (though not proved) he must have noticed it “because he was on deck on 
this course for an hour before he went to bed,” and the second mate states he nad noticed 
it, but there is no blame attached to either the captain of the Beaver or the captain of the 
Etta White for not noticing it, though having selected the course without instructions 
from the tow surely it was their duty to justify that selection and keep that course. A 
captain of a ship cannot shake off his responsibility and he therefore, it is said, should 
have been on deck, looking out. The same responsibility attaches to the captains of the 
tugs and they should have been on deck looking out, but the evidence shews that the 
captain of the Beaver had ‘‘turned in” and had not been on deck at all from the time of 
leaving Entrance Island, and some ten minutes before the disaster up to which time hé 
had been steering, the captain of the Etta White had gone into his room to look as he 
says at his charts, having conceived from his observations of the land that they were too 
close in, neither of them having looked out himself or set any one to look out. Nor is it 
shewn that this temporary absence of the captain of the Thrasher from his deck or his 
non-noticing of the current, had the slightest bearing upon causing the disaster, for 
whether right or wrong the evidence shews he placed himself as to the course entirely in 
the hands of the tug, for he knew nothing about it and believed that under the contract 
he had nothing to do with it. 


There have been some forty-three authorities cited in the argument and over five 
hundred pages of manuscript copy of evidence read, taken down by a short hand writer. 
It cannot be expected that each one of these authorities should now be reviewed or the 
whole details of this evidence entered into. From a consideration of those authorities and 
that evidence on the whole I have come to the conclusion aboye stated. 
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I think this case must be governed by the contract and that the acts of the defend- 
ants and their servants sent up to carry out that contract indicate most clearly what that 
contract was and that as incident to that contract the law imposed upon them the responsi- 
bility of carrying it out with ‘‘proper skill and diligence,” and not only did they not carry 
it out “with proper skill and diligence,” but that they were guilty of gross negligence, 
and that the disaster, I cannot call it an accident, was entirely attribatable to that neghi- 
gence, and not to any ‘‘wrongful act,” ‘“‘unskilfulness” or ‘‘misconduct” of the captain of 
the Thrasher, his officers or ship. 


I have been thus minute in my observations, because differing from the learned 
Chiet Justice, both as to the conclusions he has drawn from the evidence, and the law he 
has applied to the case, it is but right that my observations should be submitted to a 
similar scrutiny. 


I think the judgmentshould be for the defendants, the Moodyville Saw Mill company, 
because they were not parties to the contract, but without costs, as the captain of the 
Etta White, their servant, was as culpable as the captain of the Beaver and moreover the 
steamer herself was not at the time engaged in the business for which her owners were in- 
corporated, vide act of incorporation, cap. 3, 1878, sect. 2, and as against the other defend- 
ants the British Columbia Towing Company the judgment should be for the plaintiffs for 
the full value of the ship and cargo as proved, with costs. 


The value of the ship I find to be at the time of the disaster, according to Captain 
Bosworth’s evidence, which on that point is uncontradicted, $80,000; she is shewn by the 
certificate of registry to have been 1512 tons burthen and cost $55 per ton, at which rate 
he bought in a short time before, a comparatively new ship, having been built in 1876, 
stranded in July 1880, and to this value the plaintiffs are entitled, the limitation in the 
Canadian shipping act to $38.92 per ton of the tugs not applying. No statement of the 
value of the cargo is given but it is shewn that the proceeds of sale of ship and cargo after 
stripping off the gear was $520. That the gear brought $3400; total proceeds $3920 less 
$1400 expenses in efforts to save, 1512 tons at $55 equals $83,160; deduct $2520 net pro- 
ceeds of sales after expenses, ($83,160 less $2520), $80,640, but Captain Bosworth having 


estimated her at $80,000 must be limited to that sum. I think judgment should be for ‘ 


the plaintiffs against the defendants, the British Columbia Towing and Transportation 
Company for $80,000 with costs: for the Moodyville Saw Mill Company as against the 
plaintiffs but without costs. 
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CREASE, J.—I have examined and reflected much on all the evidence, oral and docu- 
mentary, authorities and arguments which have been brought forward in this case. 


The motion before this, the Full Court, is ina three fold form: 1. To set aside the 
judgment given for the defendants. 2. To grant a new trial. 3. To reverse the judg- 
ment and enter it for the plaintiffs. The grounds were: 


1. That according to the facts admitted on the pleadings, supplemented by the find- 
ings of the jury, plaintiffs were entitled to a verdict to recover. 


| 2. That if plaintiffs right to recover be conceded, the limitation of the liability by 
statute does not arise, that there is no statutory limitation to the liability. 


3. That if the findings are not held to entitle the plaintiffs to a verdict there are not 

sufficient facts found to absolve the defendants, then there must be a new trial on the 
ground of: 1. Misdirection. 2. Non-direction. 
Because the material issues of fact on which the judgment is based were arrived at by the 
judge and should have been left to the jury. That the judge found matters of fact which 
plaintiff's counsel alleged it was the exclusive province of the jury to have found. The 
‘motion was fully argued before the full court by the counsel on both sides. The judg- 
ment of the Chief Justice, the questions submitted to the jury and their replies, the au- 
thorities and documents cited at the trial and evidence taken in short hand at the trial 
were all read and fully commented on during an argument which lasted eight days. 


The court took time to consider after long and careful consideration; the court now 
delivers judgment. 


To understand the findings of the jury it is necessary to give the questions to which 
they were replies. These were as follows: 


BY THE JURY. 


Question.—Did the defendants or either and which of them at any time contract to 
tow the ‘‘Thrasher” from Nanaimo to Fuca Straits without a pilot engaged as such by the 
“Thrasher ?” 


Answer.—There was no contract made by either of the defendants to tow the Thrasher 
from Nanaimo to the Straits of Fuca without a pilot, neither was there any direct stipu- 


lation in the contract which was made between Captain Bosworth and (the agent) Mr. : 


Saunders of the British Columbia Towing and Transportation Company that the vessel 
should take a pilot. 


Q.—What was the magnetic compass course taken by the tugs from Entrance Island ? 


A.—The magnetic compass course taken by the tugs was about due east from En- 
trance Island which course was changed by the ‘‘Etta White” some ten minutes before 
the ‘“‘Thrasher” struck. 


Q).—Was any specific compass course (or any other course) given by the tow to the 
tugs either by the captain or other officer ? 


A.—No course of any kind was given by the tow to either of the tugs by Captain Bos- 
worth or any of his officers. 


().—At what time did the captain of the ‘“Thrasher’ go to bed ? 


A.—We are of opinion that Captain Bosworth left the deck about a quarter to nine 
o’clock. 
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@.—Did the captain of the ‘‘Thrasher” direct his steersman to neglect the ‘‘Beaver’s” 
course ? 


A.—Captain Bosworth did instruct his steersman not to follow the course of the 
‘“‘Beaver” but that of the ‘Etta White.” 

@.—Was there any current and in which direction? would it have been probably 
noticed and allowed for by a competent pilot on board the tow or either of the tugs ? 


A.—There was some current setting in shore and we are of opinion that same would 
have been noticed and allowed for by a competent pilot either on board the tow or either 
of the tugs. 


Q.—-Was the ‘Thrasher Rock” a generally well known rock previous to the accident? 


A.—-We are of opinion that the ‘“Thrasher Rock” was not generally well known prior 
to the accident. 


@.—-Did the captain of the ‘‘Thrasher” follow a reasonably direct course after the 
tugs? 

A.—-We are of opinion that the captain of the ‘‘Thrasher” did follow a reasonably 
direct course after the ‘“‘Etta White” but not after the ‘‘Beaver.” 

Q——Did the accident take place with the actual privity of either of the defendants ? 

A .—The accident did not take place with the actual privity of either of the defend- 
ants. 

@.—Did Captain Bosworth take proper and what precautions as captain of a tow 
should, such as to take notice of the rate and real direction of the progress ? 

A.—We are of opinion that Captain Bosworth as captain of a tow did not take proper 
precautions as to noticing rates of speed and real direction of his vessel’s progress. 

@.— At the time of the stranding what was the value of the ‘“Thrasher,” of the cargo 
of freight; if no evidence say so ? 

A.—There is no evidence to show the value of either ship, cargo or freight at the 
time of stranding. [Signed ] H. Brown, Foreman. 

Now first as to the grounds for setting aside the judgment and granting a new trial, 
namely, not putting to the jury fully the question of negligence. Iam of opinion that 


it was not necessary, nor indeed advisable in the judge to submit a question as to what : 


would or would not in law constitute negligence of the different degrees to the jury. It 
was sufficient to obtain their assistance in determining such of the questions of fact neces- 
_ sary to determine negligence so as to enable the judge to come to a satisfactory conclusion 


on any given points. This is exactly in accordance with the law as set forth in the B. C. ) 


Judicature Act, 1879, and the Supreme Court Rules, 1880, and with the English law 
and practice. 


By Supreme Court Rules, 1880, rule 290 “except where by the act or by these rules 
it is provided that judgment may be obtained in any other manner, the judgment of the 
court shall be obtained by motion for judgment.” 


By rule 294 ‘where at or after the trial of an action by a jury, the judge has directed 
that any judgment be entered, any party may without any leave reserved, apply to set 
aside such judgment and enter any other judgment on the ground that the judgment 
directed to be entered is wrong by reason of the judge having caused the finding to be 
wrongly entered, with reference to the finding of the jury upon the question or questions 
submitted to them. An application under this rule shall be to the full court.” 
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Rule 284 provides that any application for a new trial shal] be to a full court which 
shall for the purpose thereof consist of two or more judges. 


By Rule 298 ‘“‘upon a motion for judgment or for a new trial the court may if satis- 
fied it has before it all the materials necessary for finally determining the questions in 
dispute or any of them or for awarding any relief sought, give judgment accordingly.” 


There are other rules affecting the subject which I will not now quote. Our rules are 
transcripts of what the English law and practice in such cases is. 


One particular ground advanced by counsel for the plaintiffs was that the judge had 
of himself determined as an important element in the formation of his decision that the 
order of the master to steer after the ‘Etta White” and not after the ‘“Beaver” had actively 
contributed towards the accident a conclusion which plaintiffs counsel considered had not 
been arrived at by the jury. 


That the verdict in other respects was evasive and therefore the plaintiffs were en- 
titled to a judgment in their favor or new trial. 


The new practice, however, was intended for the purpose of meeting such a case as 
this and to give power and gives power to supplement the verdict of a jury and if neces- 
Sary even vary or reverse it, in order, at the least expense of money and time, to reach the 
substantial justice of the case. For this purpose also the full court has all the powers 
necessary. The action therefore of the Chief Justice in this respect was in accordance 
with the law. And while on this point I may mention a notable instance of the exercise 
of this power in England in a recent case in the Queen’s Bench Division reported in 
the ‘“Times” of 11th January last entituled the Queen on the prosecution of the Lords of 
the Treasury against the Mayor, &c., of Maidenhead. From that it would seem that Mr. 
Justice Mellor at the assizes and subsequently Mr. Baron Pollock, Lord Coleridge and 
Mr. Justice Manisty in appeal had in both courts exercised this power. 


The jury in the case in question had found for the defendant; the judge gave judg- 
ment for the plaintiff. On appeal before the judges above named the court was divided, 
two thought Mr. Justice Mellor right on the issues raised, one thought the jury right and 
the judgment was confirmed. But throughout I can find no suggestion that the judge 
was bound by the verdict of the jury, although both the Judge who tried the case and a ma- 
jority of the judges of appeal who examined the evidence rejected the verdict on facts. I 
think therefore that on that ground and the non-submission of what is negligence gener- 
ally and particularly to the jury, the ruling of the judge who tried the case is sustained 
‘by the present law and practice. The same provisions of the law which enable the full 
court to examine further into the case and decide upon the fullest evidence obtainable 
render in this case a new trial unnecessary and inexpedient, for I cannot think that ata 
new trial any further or fuller evidence can be obtained than that which is already before 
this court. Indeed it is more than questionable whether anything like so full or com- 
plete an array of evidence could again be collected as was summoned and put in evi- 
dence by the industry and care of counsel on both sides iu this case. Were it otherwise 
we have full power at this mcment instead of delivering judgment to defer our decision 
and summon such evidence as this court might think necessary for its complete enlighten- 
ment. But the fact is we have practically already all the evidence now before us that can 
be usefully collected to enable us to come to a decision on the case before us. We have 
therefore now to decide on the third and main branch of the application whether the 
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judgment should be sustained or reversed. On this point also the law speaks with no 
uncertain sound. Before we can overturn the judgment of a judge who has had the great 
advantage of having all the witnesses before him, who has observed their demeanor, 
made his allowance or deductions for hesitation, over readiness or bias on one side or the 
other, and all those particulars indicative of trustworthiness or non-trustworthiness 
which I may be permitted to vall the evidence of the eye, we must be satisfied not only 
that his decision was not in the opinion of this full court as fully supported as they could 
wish in every particular by evidence, but that it is absolutely wrong. 


‘The rule is (says the learned judge in the case of The Julia) not merely to entertain 
doubts as to whether the decision below is right but to be conclusively convinced that it 
is wrong.” : 


To come to a just conclusion as to whether the judgment should be reversed or not 
we have to consider, Ist. The evidence as to the facts. 2nd. The law as gathered from 
the cases applicable to those facts. 


Before entering into these points it is useful to remember that the contract which 
forms the subject of inquiry is not a contract of insurance nor a contract of pilotage, but 
a contract of towage with all its legal incidents and liabilities, and after determining the 
circumstances of the case the question arises what is the general liability resulting from 
such a contract? What the relation which the law implies between the tug and the tow and 


what deduction and decision are to be drawn from the application of that principle in : 


the Thrasher case. What then are the facts as gathered from the evidence and a consi- 
deration of the whole case. I think it was clearly proved that there was a contract of 
towage made on 21st May, 1880, between the master of the ‘‘Thrasher” and Mr. Saund- 
ers for the B. C. Towing and Transportation Company, Limited; that the ‘‘Etta White” 
was hired by that company; that whatever the rights and liabilities of the two steamers 
between themselves they were (as far as the contract with the ‘“Thrasher” was concerned) 
steamers of the B. C. Towing Company alone and to be so regarded. As to the duty of 
the ‘‘Etta White” to the ‘‘Thrasher” that would be, I take it, the duty of a tug to a tow 
irrespective of contract. The specific contract of the Beaver’s company was to tow the 


Thrasher to Nanaimo and back to Royal Roads for $509 or to Cape Flattery for $600. It : 


did not include the taking of a pilot either way, that is clear from the master taking and 


paying a pilot from Victoria to Nanaimo, refusing to take one there, and paying half 


pilotage at Nanaimo to avoid taking one from thence to Victoria, all this entirely uncon- 
nected with his towage contract. Neither of course was there any insurance in it or it 


would have been specified. The contract was made on 21st May, 1880. In pursuance of » 


it the Thrasher, in ballast, drawing twelve feet of water was towed up by the Beaver 
through the forward channel in the night past and inside the Gabriola Island and reefs 


and so safely and easily into Nanaimo where she loaded with coal at the wharf. This ap- 


parent facility in going up possibly induced the master to dispense with a pilot coming 


Ch 


down. On the 14th July the Thrasher was loaded and ready for sea having on board 2600 
tons of coal and drawing 23 feet 44 inches of water. At half past seven Pp. M. on that day 
Captain Bosworth gave the orders to cast off the ship from the wharf and ordered the 
tugs to go ahead. This was obeyed and the towage commenced. The vessel started with 
two tugs ahead, the Etta White leading with a hawser eighty fathoms long to the Beaver, 
the Beaver with ninety fathoms of hawser astern to the port bow of the Thrasher. The 
proper relative position of tow and tug would have been that the bow of the Thrasher 


should have headed on the starboard quarter of the Beaver in line parallel to the line of 
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length of the Beaver. No course, that is no specific course was set or even inquired for 
beforehand by Captain Bosworth or at any time on the 14th after his orders to cast off 
and go ahead from the Nanaimo wharf had been obeyed. He had refused the offer of a 
pilot to pilot him down, thus he had neglected the warning given him by Mr. Saunders, of 
the danger of going without a pilot with a vessel like the Thrasher in strange waters and 
an intricate navigation, even in ballast to fetch a cargo, and a ‘‘fortiori” when over twenty- 
three feet deep in the water. He preferred, however, to pay half pilotage and take the 
chance. ‘The night was clear and light, the sea smooth and no wind. The vessels went 
out by the ordinary channel until half or three-quarters of a mile off Entrance Island. 
Thence we have it in evidence the course steered was that usually adopted by sailing 
vessels and as I construe Admiral] Richard’s instructions in exact accord with if not the 
express words, certainly the spirit and common meaning of the sailing directions as the 
same are understood and acted upon by the great majority of the sea-faring witnesses who 
were examined, Captain Devereux, Captain Clarke, Navigating Lieut. E. C. Baker, R.N., 
Captain Lewis of the Hudson Bay Company, Captain Rudlin and others. Christensen, 
master of the Beaver, tells us that when he left the deck (presumably no doubt to turn 
in) at half pasteight, the course steered was allowing for ships deviations of the compass, 
from full half a mile outside of Entrance Island towards where (on the chart) the word 
“‘see view” is laid down. ‘That, say in effect the ‘‘sailing directions” is a safe course for 
even sailing vessels and a ‘‘fortiori” for steamers, east quarter north. 


Jagers a steady man at the helm puts that beyond a doubt and says his instructions 
were to keep that E. course good, and there is no reason that I see to doubt that up to ten 
minutes before the ship struck this man Jagers did consider he was fulfilling his com- 
mand by the margin to the northward of east he was giving her and as he swears con- 
tinued to give her from Entrance Island up to the point where the Etta White took a 
turn towards the south just before they struck. The Etta White was from a point fully 
half a mile north of Entrance Island light steered, a course which the master, Henry 
Smith, described as east magnetic but that he had to steer east by south by the Etta 
White’s compass to make that course good, as on that course their compass was one point 
out. That they always steered that course in towing from Nanaimo to Victoria. The 
Etta White took a turn towards the south from five to ten minutes (the jury say some ten 
minutes) before the ship struck. He also describes the night as quite a clear night with 
a light breeze along the shore a mirage which he said made the land look rather deceiy- 
ing. He could see certain of the land marks along the shore but they would appear dif- 
ferent in a case of that kind if it were perfectly clear, not enough to ascertain his posi- 


tion. I do not find it anywhere stated that the change in the course of the Etta White . 


ten minutes before the ship struck was the cause of her stranding nor could it be for she 
was already so far advanced that she could not have turned the whole long string of 
vessels round and got clear out. The compasses of both steamers and the evidence 
shewed that an east course magnetic was steered by each steamer from north of Entrance 
Island till within ten minutes of the time when the ship struck. No bearings or observa- 
tions were taken either as to land marks or current, or position by either the captain of 
the tow or the master of either of the steamers. The only attempt was made by the cap- 
tain of the Etta White just before the tow struck. All the vessels safely out of Nanaimo the 
master of the Beaver after getting a good offing for setting the usual course turned in and 
as far as the evidence goes seems like the captain of the tow to have disappeared down 
below until both were roused probably from sleep by the shock of the ship striking 
heavily on the rock and bringing the Beaver to with around turn. The first thing one 
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next observes is how short handed the tugs were, only the master, engineer and one deck 
hand, so that if the master goes below there is only the man at the wheel to take charge 
of her; a marked absence of preparation for the double responsibility claimed by the 
plaintiffs as her due. The master of the Thrasher after setting the sea watch on board of 
her for the night also went below ‘the jury say) at a quarter to nine and did not appear 
on deck till she struck. He was no sooner gone than his example was followed by his 
first officer and the care of the tow with a valuable cargo and all her responsibilities at 
night passing Gabriola and its dangerous reefs was devolved (so the evidence goes) on a 
seaman of the name of Young who was second mate. Before retiring to rest, however, 
indeed for some time previously Captain Bosworth had left with the helmsman a fatal 
order, placed as the three vessels were together, the tow last with her nose pointing away 
to the starboard side of the Beaver somewhat inshore, the Etta White leading ahead on the 
Beaver’s starboard bow inshore of the Beaver, very much in the shape of a 


bow, if anything could have insured the whole mass tending bodily to leeward, 


slowly almost imperceptibly but surely, it would have been to steer the Thrasher 
along the chord of that arc, and that order was not wanting, for from the time 
of taking her departure from Entrance Island up to the moment of her striking the helms- 
man swears and Captain Bosworth in cross-examination is obliged to confess that, in 
obedience to the captain’s order, he steered the Thrasher after the Etta White instead of 
the old Beaver and this strange order was not communicated to either of the tugs, though 
the Beaver seems to have always had her head more off the land than either of the three 
vessels. It was not necessary to add to these influences the effect of an ebb tide and as 
some witnesses aver an unusual current setting over from Fraser River a mass of fresh 
water which was said to go up and down the gulf on top of the tides and setting them on 
to the land, fully to account for the ship finding herself at last on ‘‘The Thrasher 
Rock.” 


I do not think from the evidence that the set of the current was so strong to leeward 
all the way as where it first caught the attention of the witnesses, at the place of the 
catastrophe. The probabilities I think are that at that spot where we hear of a kind of 
channel there was a sort of ‘race.’ Neither must we expect that the land marks by which 
seafaring men would under ordinary circumstances be guided would be anything like as 
plainly visible at night, however clear, asin the day. The mist from the water near the 
shore even on a clear night would make the view precarious or as one of the witnesses 
said ‘‘deceiving.” 


The master of the Etta White swears that he could not ascertain his position from 
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30 


comparing the land marks as he could not see enough of them for the purpose. It is not » 


because a safer course than the one adopted could be pointed out; for that may probably 
be done in every case, but that the one taken was to be considered wrong; but the ques- 


_ tion is whether the course actually or practically adopted as originally laid was a reason- 


able and ordinary one under the circumstances of the case, and of that the evidence of all 
the witnesses I think sufficiently assures us, no matter which of them the tow or the tug 
is responsible in point of law under ordinary circumstances for the course. This course, 


40 


however, was not kept except by compass and at about half past nine the Thrasher was - 


aground in eleven feet of water. Some one was to blame for this, who was it? What 
was the ‘‘causa causans”? and who is to blame for the loss? The tow ‘says the tugs. 
The tugs say the tow and among other defences reply ‘‘inevitable accident.” We may as 


_ well therefore dispose of that at once. 
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Inevitable accident is defined to be the act of nature or some event which could not 
possibly be prevented by the exercise of ordinary care, skill or forethought. Here the 
Thrasher rock is proved to have been within the course marked out as safe within the 
Admiralty ‘‘sailing directions” and was, for all practical purposes, an unknown rock. It 
is true that one witness of great respectability avers that he stood on it once some twenty 
years ago, but then, though a seafaring man, he never reported it to the Admiralty or 
other public authority to get the sailing directions corrected or had seen it since, so it is 
no disrespect to him to think the fair probability is that he mistook it for another of 
several rocks known to be somewhere around in the vicinity of the reef proper which are 
partly bare at low tide. The jury found it to be a rock not generally known But in any 
case it does not appear to me that it was by any means or in any sense inevitable, that 
the tow and tugs should have been so far out of the course they had at first between them 
adopted as to have got so close to well known dangerous reefs although within the author- 
ised sailing limits. It was night when, however clear, distances especially on the water 
are deceptive and land marks by no means well defined. The ship was heavily laden, 
drawing 23 feet 43 inches of water. There was plenty of sea room and had they kept the 
magnetic E. course until they caught sight of the Fraser River Sandheads Light they 
would not have incurred the slightest risk, so, although the finding of the jury negatives 
the hypothesis that they were running into danger, still I take leave to think the defend- 
ants have not proved inevitable accident. 


Turning next to some of the leading cases to ascertain the law governing the contract 
of towage attention is drawn to that of the “Julia,” 14 Moore P. C. 286, 287, which was 
much quoted. That though not a case in point was a case of collision between tow and 
tug, the tug suing the tow for damages. There it was determined that each party in a 
contract of towage contracts with the other to use proper skill and diligence and that it 
will not by neglect or mismanagement create unnecessary risk to the other or increase 
any risk which might be incidental to the service undertaken. If the wrongful act of 
either occasioned any damage to the other, such wrongful act would create a responsi- 
bility on the party committing it if the sufferer had not by any misconduct or unskilful- 
ness on her part contributed to the accident. The Robert Dixon, L. R. 5 Prob. Div. was 
quoted by plaintiffs counsel as supporting his case to shew that the tug has command of 
the course, and that it was her duty to have deviated from the correct course, and not do- 
ing so was contributory negligence which disentitled her to the damages she sought. 
But that was a case of salvage and in fact it is a case for the defendants, for the tug havy- 
ing steam power and in that sense having command of the course had no right to go inside 
the lightship, to run direct into a known danger: that was a violation of the course of mari- 
time law laid down in the ‘Julia” and would have condemned the tugs in the present 


case if they had attempted to justify running inside the light ship and beacon buoys off 


the Sandheads of Fraser River. 


“The Christina,” Vol. III Part I, Robinson’s reports shews that steam tugs employed 
on all ordinary towage service are bound to be subservient to the pilot on board the tow. 
The master of the tug must implicitly obey the orders of such pilot except in the case of 
wiful misconduct or gross mismanagement on the part of the pilot. The master of a 
steam tug having brought the tow into a collision by disobedience of the pilot’s orders, 
the court pronounced against the claim of the owners of the tug for towage remuneration. 
‘Here in this Thrasher caso the master of the tow became his own pilot with all the legal 
authority of such in his ship. 
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“The Lady Flora Hastings,” same report, page 33. There the learned judge Dr. Lush- 
ington says: ‘I am well aware that mischiefs may in some instances arise from pilots 
having the entire control over steam tugs, and giving directions contrary to the judgment 
and experience of the masters of steam tugs, conversant as they are with every part of the 
waters in which they are employed, at the same time I feel that still greater difficulties 
would be occasioned by two conflicting and independant authorities being exercised in 
one and the same vessel. 


In this Thrasher case there could not be two concurrent authorities each responsible 


_for the course, the pilotage and the navigation. In fact the pilotage law makes it penal 


for any unlicensed pilot for those waters to act for hire as a pilot there, and this would 
especially apply here when the master of the tow has already refused one, to bring a ship 
from the port to her destination. The master of a ship has no more right to expect the 
master of asteam tug who happens to possess pilotage knowledge on board to use that 
knowledge to pilot his ship for him and be responsible for it than he has a right to com- 
mand the services gratis of a medical man who happened to be a passenger on board his 
ship as to prescribe for a case of sickness on board and make him responsible for his 
advice. 


‘The Carrier Dove,” Moore P. C. Vol. 2, N. S. 260, 1863, 1865, was a case of col- 
lision. There was a licensed pilot on board whose acts were called in question by the 
owners as being to blame for the collision. The appeal court said there can be no pre- 
sumption made in favor of the owners because they can only exonerate themselves from 
liability by proving that the act which occasioned the injury was the sole act of the 
pilot. j 


The ‘‘Schwalbe,” 14 Moore’s P. C. cases 241, shows that the ‘‘onus probandi” in these 
cases lies on the owners of the tow ships. The necessity of proving this where there was 
a pilot in order to claim a statutory exemption shews the state of the law where such ex- 
emption cannot be claimed by reason of having no pilot on board on whom it is possible 
to throw the blame of a collision, and here there was none in the Thrasher. The captain 
had all the pilotage responsibility of tug and tow on his own shoulders, and consequently 
full command of the tug. 


Smith and St. Lawrence Tow Boat Company, L. R. 5 P. C. 308. This was a 
case of damages sought for the loss of a ship, ‘‘The Silver Cloud,” in a fog. There the 
tug was not responsible, the tow was the dominant power and the tug subservient to it 
and the tow did not give orders to the tug to stop and therefore consented to proceed in 
a fog though aware it was dangerous. It therefore and not the tug was responsible for 
the accident. 


Spaight vs. Tedcastle, L. R. 6 App. Ca. 217. The tug towed a ship on a bank by dis- 
obeying the order from the tow. The case was argued as one of a ship responsible 
throughout for the action of the tug. The original and graver error there was disobedi- 
ence to the orders of the tow which had the right to command and therefore the duty of 
directing the course and navigation. 


The case of the ‘Energy’ L. R. 3 Adm. 48, shewed that the tug was bound to obey 
the orders of the pilot on the tow (the pilotage, viz.: direction of course and navigation 
is from the tow) where the pilot generally is as more convenient for watching the navi- 
gation, and the pilot (here the master of the Thrasher) is bound to give the orders. 
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In that case a collision could perhaps have been avoided by the pilot, so the tow 
could not recover from the tug as the pilot did not give the orders. The injured tug 
sued the tow and recoved damages. 


The case of the ‘“Ticonderoga,” 1 Swab. rep., shews the tug has to obey the tow. It 
is contrary to common sense that the steamer has charge of the tow. 


In the ‘‘Mary,” 5 Prob. Div., we learn that tug and tow have to be under the same 
authority. I have gone into the American cases, the ‘‘Margaret,” the ‘‘Lady Pike” and 
others. The principle there when closely looked into is the same as in the English ones, 
where a steamer is in her own port, going under her own bridges and the like her local 
knowledge is sufficient and she is expected to have it. But no where, except by a con- 
strained and unnatural construction, can I fnd that a towage contract from port to port 
involves also a contract for local knowledge, nothing of the kind is mentioned in the 
pleadings here, especially such a local knowledge, as would imply actual pilotage know- 
ledge and that of such a coast navigation as that from Nanaimo to Victoria. It appears 
to me so dangerous a proposition to advance that it has only to be stated to condemn 
itself. 


The case of the ‘‘Iona,” L. R. 1 App. Ca. 430, was one of collision and negligence; 
- there there was compulsory pilotage to exempt from lability, it was necessary to prove 
damage occasioned exclusively by default of pilot. In that case the boatswain was sta- 
tioned as the lookout on the forecastle and remained there but did not keep a ‘‘vigilant 
lookout.” So the ship and owners were made liable for damage by collision and here a 
“fortiori” could not recover any damage so that in order to get the benefit of exemption 
in Merchant Shipping Act, Sec. 588, the owner must shew there was no default on the 
part of master and crew which might in any degree have been conducive to the damage. 
That shews the duty of the pilot is to attend to the navigation of the ship, and that never- 
theless the master and crew have to keep a good lookout, and where there is no pilot it 
equally follows that the duty of attending to the navigation of the ship and the tug falls 
on the master and crew of the tow, here on the captain of the Thrasher where also there 
was no lookout whatever. Had there been a good lookout the accident probably could 
not have happened. 


In the case of the ‘“‘Sinquasi,” L. BR. Prob. Div., the tug, the mistake which caused 
the collision with, and consequent damage done by the ship (Sinquasi) to the pier was 
not done under the orders of the pilot and he had no time to counteract the wrong man- 
ceuvre. Sir Robert Phillimore decided that ‘“‘when the tug suddenly ported without the 
order of the pilot (the wrong manceuvre in question) the ‘Sinquasi’ had no option but to 
follow him. The tug was the servant of the ‘Sinquasi,’ and the ‘Sinquasi’ is responsible 
for what the tug did.” In the opinion of the court the ‘‘Sinquasi” is to blame for the col- 
lision which was not caused by any default of the pilot. In the ‘‘Thrasher” case there 
was not even a pilot to intervene between the tow and her liability for the servant tug. 


The case of the “Robert Dixon,” L. R. 5, Prob. Div. 54, decided that where a tug runs a tow 
into a clearly known danger, such as inside a buoy or an inshore pilot boat placed to warn against a 
danger, she cannot claim salvage for having ultimately rescued her tow from the danger her own 


want of skill and prudence occasioned. 


When the pilot left the ship she was left in command of the captain and the command remained 
in the captain during the whole of the transaction. The tug (the Judge considered) was bound to 
obey the orders of the captain. He had directed the original course of the tug, and that, most prob- 
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ably (the Judge said) the right one, and of course outside the inshore pilot boat placed especially to 
warn her of danger. And then the learned Judge says: Assuming that no further order was given 
by the captain, it was the duty of the tug to use reasonable care and skill, and unless she was ordered 
to the contrary she had the command of the course; 4. e. the course which had been ordered, and 
should have kept it. It was not night; it was daylight. She could see that the ship sagged ;_ she 
should therefore have altered her course and kept more off shore so as to avert the manifest danger. 
That was uegligence enough to bar a claim for salvage. 


Jn the Thrasher case it was night. ‘The captain gave no course. He accepted that of the tugs 
as bis own, and should have watched it, as pilot of his own ship, to see it was properly kept until 
they got fairly out into open water. This is not a case of a towage contract turned into salvage ; 
but this principle applies here, that he who seeks damages for the injury complained of must show 
that he did not contribute actively or practically to create or accelerate the danger which caused the 
damage. This in the Thrasher case the captain did among other faults by directing the helmsman to 
steer after the Etta White, and not after the Beaver. 


In Spraight v. Tedcastle, which I have cited, the case was one of alleged contributory negligence 
between tug and tow. There there was compulsory pilotage. The tug had attempted to tow the ship 
across a sand bank instead of going reund it. The ship struck on the bank and received damage. 
The ship owners sued the owners of the tug for the amount. The pilot had signalled the tug to 
change her course. On the disobedience of the tug the ship did not cast off tow rope. There the 


pilot was even considered supine, negligent and inactive (the Judge said) on the principle of causa ; 


proxima, not remota spectatur. When the direct and immediate cause of the damage is clearly proved 
to be the fauit of the plaintiff contributorv negligence by the defendant cannot be established merely 
by saying that if those in charge of the ship had in some earlier stage of the navigation taken a course 
or exercised a control over the course, which they did not actually take and exercise, in which the 
same danger might not have occurred, that such an omission is contributory negligence if, in the 
circumstances which happened, it might have been unattended with the damage which followed, or if 
it had no proper connection with the damage which followed as its effect. 


The question is not whether it would have been wiser for the master of the ship (the Ruby) to 
prevent the tug from taking such a course in the direction of the South Buoy as might bring her so 
near as she actually came to the bank. The immediate cause must be regarded. That incidentally 
shows that those in charge of the ship had the power to prevent the tug from taking a particular 
eourse; cr in other words, the tug is the servant of the tow. Here it is not a question whether it 
would have been wiser for the tugs, having ample power at command, to have taken a course still 
further north than they did, or even for the captain of the tow (Thrasher) to have adopted one, but 
whether the captain of the tow is not altogether responsible for the course of the tugs and their 
making it good, and whether the captain of the ship actually contributed by his own active interfer- 
ence, negligence, as a causa proxima to the damage which occurred. Here he actually, by his orders 
for steering, directed the ship into danger. It must be borne in mind throughout that to none of the 
parties was the rock known ; to no one but the probably mistaken apprehension or memory of a single 
ship master who locked it for over twenty years in his own breast, nor was it in the “ Sailing Direc- 
tions.” Now, in considering these cases, and especially the “ Robert Dixon,” it appears to me the 
words “the command of the course ” bave been much misunderstood in citing them. The fact is, the 
legal construction of the relative duty and authority of tug and tow varies a good deal, according to 
the nature of the object of the suit in each case in which this relation comes up, and according to the 


side on which the onus proband: lies. 


A tug which seeks for damages in a case of collision. with her tow, or when a contract of ordinary 
towage is sought to be converted into a salvage service, is in a different position as to the degree of 
proof required and the points of law arising either in support or rebuttal of a claim from a tug which 
is seeking payment of or being sued for a breach of a plain contract of ordinary towage. The cases 


10 


30 


40 


> = 
a bee Soo ee ae . —— % 
Lui ait a ine rn Salis — aid. slr ries ree) arf nA. Ae rj ae i . 

wet “rea it Ag AWG? ae One ‘ avea my ate poker ails by fe* 106. 10% 

ate Senleat Jaye Wide Die G27) aid ecromury Seal “4 uot ald Te ist) wins rave ing ang 

> aed G ad dude 42s003 a8 4. 2 > BRTTOD ahd! i ifaniier Girt Mul ‘wily Vintage, 
me tthe dh odgilynts age as oe 8H eax al 8 sued sven & 

ad aicily Vie oui Set bok oes ved bevnerie <ot seeker 


wile & tat OF dysegs comp lipan ag 
Af 


é 
“ 


Adah noe ih ane 4 thsi Tom a 
petylee eral boda bos img, 
thew li ag Ole 180 aid 2094 

od Jedd en ssiign! pane ari§s. 
14 Gleviies eid ileus dou, bib’ ge 
aid nano NoteindT oct gpertT am 
; beth al AW eh edt ware 


Sania Lt igige 

wot DA get 9 

} babe e - 

te mnwe e1l- doe ones arias 
indugh add ut) arsonaed am 
oni. bashes sive awa 

4 v7 Slag esr JO ee 

» EM tely net io dival_adt 

is GF aun % jaul} gale + 

«li 2 vet. foninoy a ivsalerste : 
Veo, Sow aagint ssunioh 
sifvqe ad Hide beanie see 

la etl iiie SaqaIg oY 


iL diel shoes Bt Oa EG ovis 
600 onive! eniet oad ad) ie 
711162 5) haat ul a 


ot = i> poe 
wee: Ge oie iors : 


yea ot Gia 


iid eet ae 


pLicrr d 
utrads aati tid puaes* arnt 2 2s Awe eas 
4 senrtinicoin qule wht beteab hae 
ii dinl son ogo : owen dant sil) eae 
The FIG0% Poms “ToT 91 Teciool oiler No 

ai) 7 rh Less lige vee owned) satteblaae4 tt Wore : 
wit i eda cm ceed gyal saigo> ot to Goeminie, ati 
wey ta? WO bets o> aruiige Bun vivt S7ptnlny ail}. Yo UGOhMsbTia 50m 
vai eMbiee andy sini) ol om jfose ay dipe odd Io douide eddae i 
sil emtiony tune od? doid ecg 


WOt sd dW Sotilléo Jo Gees » Gl Sapp ua Vi sane iis oh oa F 
rmnettrh-a af 2c. aniyie nie bape a otat brat reo of it ety git ao 
elP Ore Ky) dingiita Ot ts Gin iain, ‘walto 3 a eas bow ini uty 

‘oie Toft o Ming « hy geetd 4 x er: Jo Leen 


S : : 


appear to have been decided more with reference to the particular circumstances under which each 
suit is brought or defended than from being included in any uniform general category of marine ser- 
vice and subject to a uniform canon of construction applicable to all such cases alike: How could it 
be otherwise? On so unstable an element as the sea the circumstances are as incessantly changing 
and varying as the element on which they occur. The facts of no two eases are alike. Bnt if the 
cases I have cited be right, underneath them all lie one or two clear principles, viz.: that the tug is 
the servant of the tow, and whether a pilot is taken or not, is bound to obey and look to the tow for 
the course to laid down, the lookout to be kept, the orders from time to time to be given in the voy- 
age, the general course to steer, and, in short, what is generally understood as implied in the words, 
the navigation of a vessel. 


The tugs are bound to find proper motive power, machinery, men and materials to carry out the 
towage service they undertake effectively ; to use all reasonable means and due diligence for acceler- 
ating the arrival of the tow at her destination, avoiding all ground which they know to be dangerous 
on the way, and to use ail due diligence towards the tow in carrying out her contract. 


The tow, on her side, as in “the Julia,” has her relative duty to perform towards the tug. She 
has, like the tug, (in Lord Kingsdown’s words), “ to use proper skil] and diligence in completing the 
“contract of towage. Neither must she (any more than the tug) by neglect or misconduct create 
‘unnecessary risk to the tug or increase any risk which might be incidental to the service under- 
“taken. If the wrongful act of either tug or tow occasioned any damage to the other such wrongfnl act 
“would create a responsibility on the party committing it, if the sufferer had not by any misconduct 
“or unskillfulness on the part of the vessel damaged contributed to the accident.” If it had of 
course it could not claim damages. 


Another general principle underlies all these cases, and that is exactly in accord with the evi- 
dence in the present case, that the responsibility and consequent liability of the master of the tow, 
pilot or no pilot, never ceases, although it may vary in degree, until she is in her owner’s port again. 
Now, applying these principles to this case, upon a consideration of all the authorities cited, I think 
the owners of the tow have no claim against the owners of the tugs on account of the loss of the 
Thrasher. Even assuming that the contract of towage did imply a contract for reasonable skill and 
diligence, it was only for the towage service itself, aud did not include pilotage or navigation, or the 
necessity for any unusual or extraordinary precaution beyond avoiding any manifest dangers. The 
power was admittedly ample and the tackle and machinery and boats sufficiently good to have towed 
the vessel safely under ordinary circumstances in the course actually taken—the usual towing course 
there— nearly magnetic east } north from a point of departure half to three-quarters of a inile north 
of Entrance Island, and such as to meet all ordinary setting towards the land from current or ebb 
tide, whlch were the only two on-shore forces on a calm night whose action they might reasonably 
expect, to fear. 


Nay, further, that if in the exercise of a towage duty calling for ordinary skill and caution the 
master of the Beaver was actually guilty of negligence in going to bed after leaving a good man at 
the wheel with instructions to keep the cuurse, and seeing, as he thought, everything safe and a safe 
course set, with the captain of the tow on deck, and the master of the Etta White on the alert ; or, 
if there was negligence in the master of the Etta White in not ascertaining about this usual (or even 
unusual) current from Fraser River, or the exact position of the whole moving mass of vessels suffi- 
ciently long, instead of only ten minutes before the course was changed to the southward of east, and 
Suppposing the tugs responsible, then in any, or all of those cases I do not think the tugs were 
the causcee causantes of the catastrophe. The evidence of Jagers, the mate, as to all the towage ; of 
Madigan, the engineer, as to every half hour of it, and of all that occurred at the moment of strand- 
ing, as well as of the masters of the tugs themselves, proved most distinctly that the Thrasher, by 
her steering inshore for over “an hour” before the accident, and after the Etta White, on the star- 
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board bow of the Beaver, increased the sagging of the mass to leeward to a dangerous extent up to 
the actual catastrophe. But for this, my opinion, from the evidence is, that the ships would have 


_ cleared all danger, even including what I must call the unknown danger of the ‘I'hrasher Rock ; for 


: 


it is not reasonable to think that in an hour and a half to two hours of such steerit g (it began off 
Entrance Island) the sagging to leeward occasioned by that active cause alone did not exceed the 50 
or even 100 yards north of the rock which would, from the evidence, have taken the Thrasher 
entirely clear of rock, reef, and everything in the shape of danger. As it was, she was considerably 
beyond the line of danger prescribed by the chart and directions as the limits of approach, and in 
daylight would have had a right to consider herself safe. The master of the Etta White swears that 
the night, though generally clear, did not enable him to see enough of the usual landmarks to enable 
him to judge with approximate certainty of the position of the vessels when he began to change the 
east course to one a little south of east, and he was obliged to go into his room to look at the chart 
to ascertain more of their exact position when the Thrasher struck. 


The tug might have done more, but was not bound to do so, and under (he definitions “Campbell 
on Negligence” gives to negligence, there was none here to affect the tow ; negligence in several respects 
perhaps, but nothing wilful or against knowledge, and they suspected no danger. Had they been them- 
selves lost on the rock perhaps there would have been negligence enough to have prevented them from 
recovering against the tow for dragging them to destruction, bnt certainly not such as to make them 
liable to the tow for the loss of the Thrasher from want of ordinary skill and caution. 


Op the other hand, however, I do consider, from the authorities and the evidence, that the tug 
is the servant of the tow , that Captain Bosworth, by paying half pilotage to get rid of a pilot, thereby 
became in law his own pilot at Nanaimo, and by his orders at the wharf became so in fact; that he 
should then have laid the course properly before starting and given it to the tugs to follow at their 
peril ; that having been on the poop until 4 to 9 and having seen the course of the tugs, which I 
consider to have heen sufficiently indicated by the sailing directions and chart to have been a usual 
and safe course, even for a sailing ship without steam, he must be taken to have adopted this as his 
own course and be responsible for it. It was then his duty to have exercised vigilance to have seen 
that course was kept good all the way until thoroughly clear of all possibility of danger. His it was 
to watch currents, sagging and deflection out of the course, and to have corrected them by drawing 
more and more to the northward until Cowichan Gap was well opened, or, if too dark for that, till 
he could get a cross bearing from the Fraser River light. He had ample men and means at command 
for the purpose, but instead of that, forgetful that a master’s responsibility never ceases, as the evi- 
dence concurring with the law declares, until his ship is in the owner’s port and he in his own home, 
he goes to bed, and acts as though he had noconcern whatever in the matter; a course in which he is 
imitated by his subordinate officer, and not content with this leaves the fatal legacy behind him of a 
constant direction, which he does not communicate to the other vessels, to turn the ships head con- 
stantly inshore of the Beaver, and after the Etta White, an active contribution towards the fatal re- 
sult, which coupled with the other faults of omission constitute such contributory negligence on the 
part of the ship, as in my opinion is the “ culpa lata equipiranda dolo” and disentitles the tow from 
making any claim for the damage laid against the tugs even had blamable negligence been proven 
against them, or that which was proven against them he considered as blamable. It was not a ques- 
tion as to which would be the wisest, which the most prudent course for a heavy ship, twenty-four feet 
in the water to take; that was for Captain Bosworth to settle, and ne did settle it when he gave the 
orders of a pilot to cast off, and go ahead. He chose or adopted what was, if kept with vigilance, a 
safe and prudent course, from Entrance Island and is entitled to the benefit of that fact. His faults 
were that he did not watch and see that it was kept good, until safety was beyond a peradventure, 
and secondly, that he did give the steering directions to follow the Etta White which actively con. 
tributed to the accident. Even with a pilot mere ordinary watchfulness is not enough, master and 
men have to be even on the alert to carry out his directions and watch against danger. The case of the 


“Tona” is strong on that point, for there even when a watch was set and at his post, the ship was con- 
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demned, because he was not sufficiently vigilant in his watch. To attempt to throw the legal responsi- 
bility of the tow on the tugs is to create a far greater danger to the ship owner than to enforce a salu- 
tarv rule, which has been the result of long vears of practical marine experience. The immediate effect 
of creating such a divided responsibility by taking the responsibility from the tow, and casting it 
on the steamers would be (in the words of Dr. Lushington in the case of the “ Duke of Sussex ”) to 
“create a conflect of authorities which would lead to inextricable confusion and be highly prejudicial 
to the owners of vessels.” All the master of a tow would have to do, if the principle contended for by 
the plaintiffs in this case were true, if a contract of towage were, however indirectly toimply such a 
knowledge and practice as would avoid dangers such as here incurred, would be to enter into a con. 
tract of towage, dispense with both pilotage, and to some extent even with insurance, and certainly (so 
far as dangers of a course were concerned) with any anxiety as to navigation. If a pilot was necessary 
for a stranger, in strange waters, it was necessary here, and if necessary when going up light, drawing 
only twelve feet, a “fortiori” was it indispensible for a vessel drawing twenty four feet with a valu- 
able cargo: ship freight and cargo worth ‘$100,000 and outward bound. The navigation about 
Gabriola Island was not the navigation of a home port with every inch of which the master of a tug 
hailing from thence might be supposed and required to be familiar, but a route requiring special nauti- 
cal skill, and that unremitting attention to factors likely to disturb the course, which only the full re- 
sources and equipments of a square rigged vessel could satisfactorily afford. 


Although therefore 1 do not agree with some of the premises of the learned judge, who tried 
the case, e. g., in his doubt as to the course, practically laid down by the sailing directions, yet the law 
of negligence as laid down by the learned judge, the principles of construction submitted to the jury, 
are I think borne out by the numerous authorities referred to. 


I have already dealt with the question of inevitable accident, I have not laid stress on the exis- 
tence of kelp in the neighborhood of the rock, even assuming the night to have been clear enough to 
see it, and the people of the tug able to leave their towing to look after it. The case could not turn 
on that, for every channel and line of traffic along the inland channels and waters of British Co- 
lumbia is full of kelp, frequently of very great length, 50, 70, 100 or more feet long; and although a 
neighbour whose acquaintance ships would avoid does not necessarily, of itself, imply danger. If that 
of itself were to be a danger which ships and tugs were bound at their peril to avoid, navigation along 
our inland coast (if I may use the phrase) would be impracticable. Moreover the case does not de- 
pend upon it. It could not be here a “causa causans” or affect the relations between tug and 
tow. 


In conclusion I may say that looking at all the law and evidence of the case [ am of opinion that 
in this case the contract was one of towage, that the principle applies to it, that the tugs were the 
servants of the tow, hired by the tow, paid by tow, discharged by the tow ; that while it was the duty 
of the tugs to find sufficient towing power, men, materials, and skill for carrying out the towage con- 
tract effectively ; and they were under obligation to use due diligence and care in so doing, and to avoid 
all known dangers (of which the Thrasher rock was not one) they were not responsible for the navi- 
gation of the tow, or of the course generally. That it was the duty of the tow (the Thrasher) and it 
did actually, commence to pilot the vessels, and attend to the navigation generally, and the tow was 
responsible for the course, was in fact master of the course. That as a general rule there cannot be 
two doniinant authorities over the course in the same towage except where separated by emergency, 


dJanger, inevitable accident, or the like. 


I think there was a certain amount of negligence in the tugs, in not asking for a course before 
starting, and in not looking more (although not responsible therefor) to see, whether they were gener- 
ally keeping the course, but that such negligence, though blamable, was not the “culpa lata” of 
Campbell. Im case of accident to themselves, this might, however, have told against them. I con- 
sider the course which was commenced and which was adopted by the tow (Hast quarter North) was 
-a reasonable and proper one for steamers of ample power, and on a clear calm night, if kept with 
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vigilance. I am of opinion also that the master of a tow never ceases to be more or less responsible 
(pilot or no pilot) so long as he is afloat in the ship under his command. That when he declines to 
take a pilot in pilotage waters, especially in a strange coast, he takes the risk of pilotage on himself. 
That it would be fraught with constant danger to ship owners to recognize a divided authority in tow- 
age, beyond the necessary reciprocal duties of the tug and tow to each other, e. g., to avoid collision and 
the like. That if tugs are to become responsible beyond the mere towage contract, and such recipro- 
cal obligations, it should be so declared by statute, and the masters obliged to become, be registered, 
and act as pilots, and carry sufficient officers and men for such additional service, and the fact be 
proclaimed to the world. That in this case the tow by the steering order to follow the Etta White 
who was inshore and neglect the Beaver, on her port bow, did actively contribute to setcing the whole 
towing mass towards the shore, and as part of the ‘causa causans,” to the subsequent disaster; and 
that by neglecting to take a pilot or to give the course, and see it kept, and by the lack of vigilance 
of the tow in watching currents, and tides, and guarding against deflections from the course, the tow 
was guilty of the “culpa lata” equivalent to “dolus,” culpable contributory negligence, which would 
have prevented the owners from recovering even if the tugs had been otherwise legally cesponsible. 


IT also am of opinion that the findings of the jury, and the judgment of the Chief Justice, were 
substantially correct, and must be affirmed , and | give judgment accordingly. 
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BEGBIE, C. J.—I think I cannot adhere to the judgment of the 18th July. On that 
occasion I appear to have been misinformed on two points as to the Admiralty sailing 
directions. Ist. There is no express compass course given for vessels leaving Nanaimo 
to get into the Gulf of Georgia, but only for vessels entering Nanaimo from the gulf, and 
so in leaving, the master of a ship has to consider how he can retrace his steps. But 
there appears to be no difficulty about doing that. 2nd. The neighborhood of Gabriola 


reef stigmatized in the sailing directions as ‘“‘broken ground” lies not as I supposed _to 


the eastward where the stranding occurred, but to the westward of the reef. Nothing is 
said in the ‘‘directions” as to the east side of the reef. In other respects my opinion of 
the facts is not altered. Nor do these variations seem important to charge the defend- 
ants; rather, perhaps, the other way. It still remains, that any intelligent school boy put 
in charge that night could have safely directed the ships course by looking at the com- 
pass, at Entrance Island light, and at the chart and sailing directions. 


It still remains that the tugs were not bound to have knowledge of that rock, of whose 
existence in my opinion and in that of the jury, nobody was aware. It still remains that 
the unusual and improper orders of the captain of the tow, not communicated to the tugs, 
(viz.: to steer all away, and to the southward of the course laid by the tugs) at once forced 
them aside into the scene of shipwreck ‘for this mis-steering was probably the most ef- 
fective cause of the deflection from the course laid) and lulled them into a false security 
by intimating in the commonly recognized way that Captain Bosworth thought they were 
giving the reef an unnecessarily wide berth. It is to be remarked that this part of the 
gulf, to the eastward of Gabriola reef, seems to be avoided by cautious mariners, not be- 
cause it is known to be dangerous, but because it is not known to be safe, and in fact one 
part of the sailing directions indicates a course two or three miles further to the east- 
ward than is now known to be absolutely necessary for safety. But the absolutely dang- 
erous reef seems to extend perhaps a mile beyond what is marked on the chart as the 
limit of danger, viz.: enclosed in a dotted line; and to fall short by a mile and a half of 
the limits of safety as mentioned in the sailing directions, this additional part (not laid 
down in the chart) consisting of pointed rocks, with gaps between, which accounts for 
the impunity of some ships there, but all one reef, probably, as the Alps are one chain of 
mountains, with high peaks and passes separating them. 


I still remain of the opinion expressed by me at the trial that it is the tow alone, as 
between tow and tug, who has to direct the course, that if the directing mind on board 


the tow (whether pilot or captain is quite immaterial) choose to abstain from giving ord- 


ers, and acquiesce without contradiction in the course taken by the tug, the tow alone is 
responsible. The St. Lawrence Towing Company’s case, 5 L. R. P. C. 308 as the tug 
would be, so far as her right to towage is concerned, if she ventured to disregard an order, 
even a wrong order, from the tow. (The ‘‘Christina,” 1 W. Rob. 29, 33.) Every reported 
case to which we have access is quite inconsistent with any other conclusion, and the tugs 
in this case cannot be charged unless it was their duty to select and direct the course. 
They were far out of any harbor, far from any visible or known danger, far from Victoria, 
their home port, nor were they disobeying any order from the tow; at least if they were 
disobeying, it was in the direction of safety. They declined to go so much to the south- 
ward as was signalled by Captain Bosworth. So that this is exactly the reverse of 
Spaight vs. Tedeastle in every point, where the tug was in her home port, was disobeying 


- the orders of the tow, and ran upon a well known shoal. If indeed the orders of the tow 


had been driving the whole mass upon evident destruction, if the tow had been hanging 


so wide on the Beaver’s starboard quarter as to be sending her, in full view, on to the 
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Gabriola beacon (‘‘a terror to mariners”) the tugs would have been justified in disregard- 
ing her employer’s pertinacious misdirections, and in reversing their course, and towing 
him even against his will into safety. But the onus of justifying such disobedience of 
orders would have been on the tugs, and their services would then probably have been no 
longer towage, but salvage services, entitling the tugs to a reward proportioned to the re- 
sponsibility undertaken by them in such disobedience, (Spaight vs. Tedcastle and the 
Christina) and in acting as unlicensed pilots, and proportioned to the skill and judgment 
they had displayed, and the loss they had adverted. 


It seems idle to say that it was the motive power which dragged the ship on to the 
rock. This isa mere truism. It is of course perfectly clear that without motive power 10 
of some kind she could not have got there; she could never have left Nanaimo at all. But 
suppose the captain had by any means, secured some other motive power, say, a fair 
wind, that he saw his ship heading from Entrance Island into an apparently open gulf at 
four knots an hour, and then went below and let her drive. In an hour more he is 
aground, could he be heard to say, the wind drove him ashore? There isa vast differ- 
ence, says the plaintiff. The wind is an unintelligent motive power; the tug is supposed 
to be directed by a common seaman’s local knowledge. Thatis quite true, and that is all 
that the tow has here bargained for. What that is, is shown in the ‘‘Robert Dixon,” and 
in Spaight vs. Tedcastle. The persons handling the tug are bound to know the meaning 
of local beacons, and of signals from the tow, and to conform to these last reasonably. 20 

‘They are bound to avoid running inside a visible moored pilot boat, even in adherence, 
but an unreasonable adherence to the tow’s last directions. ‘They are bound to know the 
shoals in their own harbor so far as to be responsible if they run on a well known shoal 
there in disobedience to orders from the tow. But I nowhere find it laid down that they 
are bound to be acquainted with all the unmarked (in this case unknown) dangers in the 
120 miles over which their contract of towage extended. But then it is said that Chris- 
tensen the master of the Beaver had a pilot’s knowledge; that he had formerly been a 
pilot for these very waters, and instead of seeing to the safety of the tow, he too, like 
Captain Bosworth, had gone below, and was in bed. The answers to this are manifold. 
‘Christensen had ceased to be licensed as a pilot for these waters for many years. He 30 
had not contracted to act as pilot, nor to give the tow the benefit of his pilot’s knowledge 
(if any), he dared not have done so, he would have been criminally punishable if he had. 
Captain Bosworth knew that he had not contracted with Christensen as a pilot, i. e. for 
a pilot’s skill and care, for he had paid half pilotage to another man before leaving Na- 
naimo. This he never would have done if he had thought that Christensen, whom he 
had then engaged, could possibly have undertaken the duty. To hold the tugs responsi- 
ble in the present case would be to encourage every captain of a ship in abandoning all 
care and charge so soon as he made fast to a tug, and refused a pilot and it would 

‘penalize a towing company’s employment as tug master of any man who could have the 
reputation of possessing any but the average skill and knowledge of a common seaman. 40 
The mischief which would necessarily flow from these two causes are the measure of 
the error of the piaintiff’s contention. 


There was therefore no such direliction of the tugs duty as to make them responsi- 
ble. There is very gross negligence, and active malfeasance (viz., mis-steering) on the 
part of the tow, which latter error was in my mind the ‘‘ causa causans” of the whole 

calamity, and if it be said that in a case of collision or stranding, ‘‘ causa proxima, causa 
_ causans spectanda est,” and that the proximate cause of the stranding was the change of 
course by the Etta White a few minutes before the collision, this was not at all clearly 
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made out in the evidence, but rather the contrary. It was rather probable, but not cer- 
tain, as the plaintiffs on the trial contended, that the ship was at that time thoroughly 
involved, and that at that time nothing would have certainly saved her except a complete 
reversal of the course by the tugs, which would have been a salvage service probably. 
Moreover the change of course at that period was merely an act of obedience to the sig- 
nals persistently given by the tow (from her steering away) to turn more towards the 
starboard, and even at the last critical moment, it is by no means clear that the tow might 
not have passed unharmed through some gap in the reef if she had steered straight after 
the Beaver. The change of course by the Etta White is not therefore in my opinion in 
any way established as even the immediate cause or occasion of the catastrophe. This is 
therefore not a case for exempting the tugs from liability by reason of contributory negli- 
gence on the part of the tow. That would be where the tugs primarily caused the loss 
and the tow merely accelerated it, or facilitated it. I think it was the negligence of the 
tow which was primarily and wholly to blame, and the conduct of the tugs is compara- 
tively unimportant. It might be different if the tugs were now suing the owners of the 
shipwrecked tow for towage. I think therefore the judgment ought to stand. 
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The appellants on the 20th day of April, 1882, gave due notice of appeal to the Supreme 
Court of Canada and on the same day furnished security for such appeal, which security was 
on the 8th day of May, 1882, allowed by the Chief Justice of the Provincial Court and the 
following is such allowance: 


[NAMES OF PARTIES.] 


I, Sir Matthew Baillie Begbie, Knight, Chief Justice of British Columbia, do hereby 
certify that the above named plaintiffs, as appellants, have given security to my satisfaction 
to the extent of five hundred dollars, that they will effectually prosecute an appeal to the 
Supreme Court of Canada against the judgment of the Supreme Court of British Columbia, 
rendered herein on the nineteenth day of April, ult., and that such security has been given 
by a deposit receipt payable to the order of the Registrar of this Court, and lodged with the 
said Registrar, a copy of which deposit receipt is hereunto annexed, and I do further certify 
that I have and do hereby allow the said security and the said appeal. 


Dated at Victoria, and given under the seal of the Supreme Court of British Columbia 
this eighth day of May, one thousand eight hundred and eighty two. 
[L. 8.] Marr. B. BEGBIE, C. J. 
SPECIAL CERTIFICATE OF DEPOSIT. 
Garesche, Green & Co, Bankers, No. 433, $500, Victoria, B. C., April 20th, 1882. J. J. 
- Valentine for Williams, Dimond & Co., have deposited with us five hundred dollars to the 
credit of J. C. Prevost, Registrar, payable to his order at thirty days notice of withdrawal 


on return of this certificate properly endorsed. 
GARESCHE, GREEN & Co. 


On the 6th day of June, 1882, the following order was made by a judge of this court: 


[NAMES OF PARTIES.] 


Upon the application of the above named appellants, upon reading the affidavits of Theo- 
dore Davie and George Marshall Bowrinot filed herein, and the exhibits therein referred to, 
and the certificate of the Chief Justice of British Columbia, dated the eighth day of May 
last, and upon hearing the solicitor for the appellants. I do order that the above appellants 
have three months additional time over and above the time limited by the rules of this court 
wherein to bring their appeal and file théir printed case with the Registrar of said court. 


H. G. TASCHEREAU. 
Dated at Chambers this 6th day of June, 1882. 


And on the 9th day of September, 1882, the following order was made by the Chiet 
Justice of this Court. 


[NAMES OF PARTIES. ] 


Upon the application of the appellants, and upon reading the affidavits on file and the 
contents filed, I do order that the plaintiff’s appellants do have three months further time, 
dating from the 6th day of September, 1882, within which to file the printed case with the 


Registrar of this Court. 
W. J. RITCHIE, C. J. 
Dated this 9th day of September, A. D. 1882. 
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In the Supreme Gout of Canada. 


CAS HK 
RESPECTING THE 


STATUS OF THE SUPREME COURT OF BRITISH COLUMBIA, 


AND THE 


POWER OF THE LEGISLATURE OF THAT PROVINCE TO LEGISLATE 
IN RESPECT OF PROCEDURE IN THAT COURT, 


AND THE 


RESIDENCES OF THE JUDGES THEREOF. 


REFERRED TO THE SUPREME ‘COURT OF CANADA FOR HEARING AND CONSIDERATION 
BY HIS EXCELLENCY THE GOVERNOR GENERAL IN COUNCIL UNDER THE 
PROVISIONS OF SFCYION 52 OF THE SUPREME AND 
EXCHEQUER COURT ACT.” 
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CAS E. 


Important questions requiring an carly and definite answer affecting 
the status of the Supreme Court of British Columbia, and the power of the 
Legislature of the Province to legislate in regard to procedure in that Court 
and the residences of the Judges thereof, having been raised on the hearing 
of what is commonly known as the “Thrasher Case,” had before Sir M. B. 
Beebie, Chief Justice, Mr. Justice Crease and Mr. Justice Gray of that Court, 
under circumstances not, it is thought, admitting of an appeal to the Supreme 
Court of Canada, the opinion of the Supreme Court of Canada is desired by 
His Exceilency the Governor General in Council upon the following ques- 
tions referred under the provisions of section 52 of “The Supreme and 
Exchequer Court Act :” 

Ist. Is the Supreme Court of British Columbia a Provincial Court 
within the meaning of the 14th sub-section of section 92 of the British 


North America Act ? 


2nd. Has the Legislature of the Province exclusive legislative authority 
overthe procedure in all civil matters in the Supreme Court of the Province ? 
If not, to what extent has it such authority ? 


3rd. If that Legislature can make rules to govern the procedure of that 


Court, can it delegate this power to the Lieutenant Governor in Council ? : 


4th. Is the “Judicial District Act, 1879,” British Columbia, within the 
powers of the Legislature of that Province? If so, does it apply to Judges 
appointed before that Act came into force? | 

5th. Are the following Acts passed by the Legislature of British Colum- 


bia, namely : 
The “ Better Administration of Justice Act, 1878” (42 Vic., c. 20, 1878.) 
42 Vic., c. 12 (1879), An Act toamend the practice and procedure of the 


Supreme Court of British Columbia, and for other purposes relating to the 


Administration of Justice. 
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44 Vic., c. 1, An Act to carry out the objects of the “ Better Administra- 30 
tion of Justice Act, 1878,” and the “ Judicial District Act, 1879.” 


So far as they relate to procedure in the Supreme Court of British 
Columbia within the legislative authority of the Legislature of the Province ? 


It being understood that, with the leave of the Court, any act, ordinance, 
commission or official document or paper bearing on the questions referred, 
may be cited on the hearing; the following opinions of Sir M. B. Begbie, 
Chief Justice, Mr. Justice Crease and Mr. Justice Gray of the Supreme 
Court of British Columbia are submitted for the information of the Court. 


SEWELL AND OTHERS, ... a he Ms 4 PLAINTIFFS ; 


versus 40 


THE B.C. TOWING AND TRANSPORTING CO., LIMITED, Tee 
AND THE MOODYVILLE SAW MILL CO., LimItep, ; 


COMMONLY GCALLED THE “ THRASHER CASE.” 


SIR M. B. BEGBIE, C. J.—The argument in this case has arisen under 
the following circumstances : 

The plaintiffs, the owners of the ship “Thrasher,” completely wrecked 
on the 14th July, 1880, while being towed by the tugs from Nanaimo, have 
commenced an action in the Supreme Court against the owners of the two 
tugs, alleging that the loss was occasioned by the neglect and misconduct 
| of the tugs, and they claim $80,000 damages. Certain issues of fact were 50 
: tried before myself and a special jury in June last, and on 12th July I gave 

judgment in favor of the defendants, mainly in accordance with the find- 
ings of the jury. The plaintiffs were dissatisfied with my charge to the 
jury, with the findings, and generally with the judgment ; and they 
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wished to obtain a new trial, or to have judgment entered up for them, 
and to apply immediately to the full Court for that purpose. But the local 
Act, No. 1 of 1881, had in the meantime come into force on the 28th June 
last, the 28th section of which enacts that a full Court shall only sit once 
in each year, on a day to be named in the rules of Court, and by section 
32 such rules were to be made by the Lieut.-Governor in Council. A full 
Court of the Supreme Court here had sat on the 27th June, and no day had 
been as yet appointed under the authority of the said Statute for the sitting 
of the full Court, and it evidently might not be appointed for a conside- 
rable time. It was not concealed on the part of the plaintiffs that if the 
opinion of the full Court here should be unfavorable to them, they intended 
to take the case by way of appeal to the Supreme Court at Ottawa; but 
that Court does not generally take an appeal direct from a nisi: prius 
decision. I therefore suggested that the plaintiffs should apply to that 
Court for special leave to appeal direct, and authorized them to state that 
in my opinion, from the magnitude of the amount at stake, the importance 
of the points of law involved and, above all, the indefinite delay which 
very recent local legislation had imposed upon any application to the full 
Court here, I thought it a case in which this unusual sort of appeal should 
be entertained, if consistent with the practice of that Court. An applica- 
tion to that effect was accordingly made to the Supreme Court of Canada, 
but that Court declined to entertain any appeal until the nisi prius decision 
had been submitted for review before the full Court here. An application 
was then made to myself in Chambers (7th November), and ultimately to 
all the Judges on the 24th November, requesting that a full Court might 
be held by us forthwith of our own authority ; and the ground was taken 
that the above sections 28 and 32 were ultra vires, unconstitutional and 
void, so far as they hindered this. A notice, however, had then been 
recently published in the Gazette intituled a “Report of a Committee of 
Council approved by the Lieut.-Governor,” in which it was recommended 
that certain alterations in the rules of practice heretofore in use should be 
made, and also that a full Court should be held on the 19th of December. 
I therefore desired that the application should stand over until that day, 
when the validity of the objections to the above sections might be con- 
sidered, and, if overruled, that the application might then be made to us as 
a full Court; and that notice of that order should be given to the law 


advisers of the Crown. 


On the 19th of December accordingly the three Judges now in 
Victoria (Mr. Justice McCreight being detained at Richfield) sat together, 
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not as a full Court, but te determine whether we were then lawfully 
sitting as a full Court. A technical objection was immediately taken 
that even assuming the validity of sections 32 and 28, no Order in Council 
had ever been made, but merely a report of a Committee of Council had 
been approved by the Lieut.-Governor, in which a sitting on the 19th 
December was recommended. As this was a matter which could readily 
be remedied, however, and as the Attorney General was in attendance, we 
asked him if he could remove the doubts which had been cast on the 
validity of the clauses. He said that he felt sure he could do so, and was 
perfectly ready to go on, but that he felt some difficulty as to his appearing 
to interfere in a case in which he was not retained on either side. As a 
grave constitutional objection appeared to us to be involved, striking at 
many acts of the Local Legislature for which he is very properly respon- 
sible, we gave him at once a locus standi as amicus curie. We then asked 
him to point out the words of the British North America Act which gave 
any authority to the Local Legislature to regulate the civil procedure of the 
Supreme Court, and he referred at once to the final words of section 92, 
sub-section 14 But as soon as it was suggested that those words seemed 
to be entirely confined to civil procedure in Courts constituted, made and 
organized by the Province, and that this Court was by divers sections of 
the Act entirely taken out of that category; and that every topic of legis- 
lation not expressly given to the Local Legislature is by section 91 expressly 
given to the Dominion Legislature ; he said that was to him an entirely 
new point, and he requested time to consider his argument. We adjourned 
accordingly, not as a full Court, but to consider the question whether we 
- were then sitting as a full Court, until the 5th January. The Attorney 


100 


110 


General then said that he did not feel that he could not properly advise us 120 


as amicus curia until he had heard Mr. Theo. Davie’s argument of the 24th 
November. We requested Mr. Theo. Davie to repeat his argument, and 
adjourned the consideration of the question until Wednesday the 11th 
January. On that day, however, the Attorney General found himself 
unable to attend, and we further adjourned till Friday, the 13th January. 
On that day Mr. Theo. Davie repeated his argument; and the counsel for 
the defendants declining to say anything, the Attorney General commenced 
as amicus curie his statements of the considerations which ought to guide 
our judgment, beginning with a review of the circumstances which led to 


the formation of the colony; but not concluding, he asked to be allowed to 180 


continue on Saturday. On Saturday he asked for a postponement till 
Monday; and on Monday and Tuesday, the 16th and 17th, he concluded a 
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review of the early history of the Colony and of Confederation at very con- 
siderable length, and discussed much less minutely the clauses of the 
British North America Act to which we had drawn his attention. We 
could not allow Mr. Theo. Davie to reply upon the observations of an 
amicus curie, and we adjourned to deliberate on the conclusion to which 
we should arrive. 


The main line of argument, irrespective of the British North America 
Act, suggested by the Attorney General, so far as I understood him was as 
follows: The Colony of British Columbia was originally established by 
settlement, not by treaty or conquest, and so had a wider and more 
indelible sort of legislative power. That power is continued since the 
Union and retained by a sort of transmission or inheritance even in its 
altered condition of a Province. The Legislature of the colony was com- 
pletely sovereign, having even power conferred on it to alter its consti- 
tution by internal legislation and to adopt a different form of Legislature. 
He alleged that prior to Confederation the Colonial Legislature alone, and 
without any Imperial interference, had wholly organized, maintained and 
constituted the Supreme Court and the Judges thereof, and possessed des- 
potic power over it and them, and the whole rules of procedure and practice 
of the Court, to the minutest detail. He said then, applying the British 
North America Act, this power is continued to the Province, the Legislative 
Council of which, alone and without any extraneous aid, has even power to 
create here a Court of Appeal from the Supreme Court Further, he main- 
tained that when the British North America Act came to be applied to the 
colony, and to the Supreme Court, nothing therein contained altered or 
affected this relation. The Supreme Court is a Provincial Court, and by 
_ virtue of that epithet is within the express words of section 92, sub-section 


140 


150 


14. He urged that section 96, which directed that the Judges are to be 160 


appointed by the Governor General, merely stipulates which of several 
representatives of the Crown shall exercise that particnlar branch of the 
prerogative of the Crown—that when once the Judge is appointed, he isa 
mere Provincial officer. So as to the maintenance of the Judges, that is 
merely a pecuniary arrangement between the Province and the Dominion. 
There is nothing in that to impair the “omnipotence ” of the Local Legisla- 
ture. The expressions of Lord Selborne in Regina vs. Burah (8 Appeal Cases 
Privy Council, 905), are decisive, and express, he said, to show that a Local 
Legislature such as ours is by no means the delegate of its creator, but has 


within its own limits powers as plenary and supreme as the Imperial Par- 17 


liament itself. Then, he said, section 129 of the British North America Act 
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is quite clear. Provincial officers are thereby made expressly subject to the 
control of the Provincial Legislatures. From his point of view section 180 has 
been quite misunderstood. It does not mean that any officer in the Province 
(at the moment of Confederation) who has to deal with any matter outside 
of section 91 is to be an officer of Canada, but it applies to every officer of 
the statutory Province, and provides that unless his duties are wholly out- 
side of those matters, he is not to be deemed an officer of Canada. And 
various passages were cited from Doutre and other text writers which estab- 
lished, as he alleged, the pre-potent, inalienable, continuing authority of 
Local Legislatures. He said that at all events, the point before us for con- 
sideration is a question of procedure; how to get a matter reviewed by the 
full Court. That is beyond dispute embraced both by sub-section 13 of 
section 92,as a matter of “ civil right ;” and as being a step in the “admin- 
istration of justice inthe Province’”’ by sub-section 14, both which classes 
of topics are by section 92 placed exclusively within the grasp of the Local 
Legislature, since this possesses the plenary powers of the Imperial Legisla- 
ture, and the Imperial Legislature has certainly legislated directly on pro- 
_ cedure. Lastly, the Attorney General suggested to us that our hands were 
tied by our own decisions; that all the three Judges now in Victoria, had, 
in different cases, affirmed that the capacity of regulating procedure resided, 
solely with the Lieutenant-Governor in Council, viz.: in Saunders v. Reed, 
before myself, in Harvey v. Corporation of New Westminster, before Mr. 
Justice Crease, in Irving v. Pamphlet, before Mr Justice Gray. 


Before proceeding to examine the British North America Act, 7.e., 
before discussing the real question at issue, I shall endeavor to explain or 
rectify some errors in much that has been thus pressed upon us. The Attor- 
ney General appeared to me to be frequently misled by the use of the 
term “Province,” “ Provincial” as applied to a court, or officer ; which has 


180 


190 


a peculiar meaning when used of any of the members of the Dominion after 200 


the application of the British North America Act. But before 1867 the 
three original partners were equally called “ Provinces,” and they are s0 
termed thronghout the Act. And in reading that Act, and also perhaps in 
reading some of the judgments in the different courts of the Dominion, it is 
sometimes necessary to consider whether the old or the new political entity 
is intended. When the new and the old “provinces” are sharply con- 
trasted, as in section 129 of the British North America Act, all ambiguity is 
avoided by using the names of the provinces as they existed previously to, 
and as they were to exist after Confederation. In other parts of the Statute 


it is left to the context to explain the ambiguity. There is also a further 210 
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ambiguity in the use of the epithet * Provincial,’’ which when applied to 
an office or department may mean that it is wholly the creature of and 
dependent on the Province, or merely that its field of operations is wholly 
confined tothe Province. We may with equal propriety speak of a Pro- 
vincial Lieutenant Governor or a Provincial Deputy Adjutant General, or, 
on the other hand, of a Provincial Minister or a Provincial Superintendent 
of Education. But the same epithet means two very different classes of 
officials. The former are allotted to, the latter derive from, the Province. 
In the one case are meant officers appointed and authorized by some power 
from without, z.e., by the Dominion to perform certain duties in the Pro- 
vince. In the other case, the officials draw all their authority from within 
the Province itself. The former owe no allegiance to the Province, nor any 
duty, except, indirectly, having to carry out, according to their respective 
commissions, the laws duly established in the Province, whether common 
law or statute laws ; and as to statute laws, whether of Imperial, Dominion 
or Provincial enactment. And see accordingly the clear expressions of 
Chief Justice Ritchie in Valin v. Langlois (3 Can. 8S. C. R. 20). They are 
not however responsible to any Provincial authority, but only to the 
Dominion, whose creatures they are and whose mandate they bear. The 
latter class of officials owe allegiance to the Province, and are under its 
sole authority, being of its creation; and I think this distinction has been 
sometimes lost sight of in discussing the British North America Act, leading 
to apparent anomalies in that Act which do not really exist. It is scarcely 
possible to avoid some confusion of expression, for it might be misleading 
to call a Superior Court in any Province a Dominion Court simply. That 
epithet in strictness, perhaps, might imply a Court which has jurisdiction 
throughout the Dominion. The proper notion of a Superior Court in any 
Province seems to be that it is a Dominion Court, assigned by the Dominion 


to administer the laws in such Province. 
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It is also, { think, quite an error to suppose what was contended at 240 


great length before us, that any of the legislative authority existing in any 
colony or dependency before Confederation, can continue for one moment 
to survive the admission of such colony or dependency into the Dominion 
under the British North America Act, -or that any dependency so ad- 
_ mitted, and thenceforth called a province, is capable of a continuous political 
existence, so as to be able to transmit to its new self any title 
to legislative authority, although its geographical boundaries, and 
even its geographical name, remain unaltered. Its political existence, 
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so far as its legislative capacity is concerned, becomes com- 
pletely extinct at the moment of its admission—(the executive, 
administrative and judicial powers being specially kept on foot in the man- 
ner and subject to the provisions mentioned in section 129)—and at the 
very same moment, and by the very act of admission which extinguishes 
the previous legislative powers, it acquires, under the authority of the 
British North America Act alone, anew charter as it were of legislative 
capacity, as to topics regulated, in the main, by sections 92, 93. And every 
topic and power of legislation which is not, on the whole Act, exclusively 
vested in the Provincial Legislature, is by section 91 swept within the sole 
jurisdiction of the Parliament of Canada. Chief Justice Harrison lays this 
down very clearly in Leprohon’s case (40 Upper Canada, page 488) and 
points out that our constitution is in this respect the converse of the United 
States. And Spragge, Chanc., (same case on appeal, 2 Ontario, Appendix 
522) says: “The Province has only the powers specifically conferred on it ; 
the Dominion has all not specifically conferred on the Local Legislatures.” 
And Savary, County Court Judge, Nova Scotia, in a vigorous judgment 
cited approvingly by Doutre (Constitut. of Canada, page 56) says: © All 
which is not expressly or by necessary implication conferred onthe Local 


fad 


Government and Legislature resides in the Dominion.” To which I would 260 


add, that any matter, to fall within the legislative capacity of the Local 
Legislature, must be given to it not only “ expressly,” or “ specifically ” or by 
“necessary implication” but exclusively; and not by this section or by 
that, but exclusively, ona comparison of the whole Act. So that if there 
be any conflict or concurrence of gilts, then inasmuch as the gift (so far as 
it is concurrent) is not exclusively to the Province, it falls, according to 


section 91, exclusively to the Dominion. 


The next fundamental error I shall notice, which occupied a large part 
of the argument in support of the widest view of the legislative authority 


of the Province, was where the Attorney-General endeavored to support it 270 


upon the supposed difference between the Local Legislature in a dependency 
originally acquired by settlement, and a dependency acquired by treaty, or 
by settlement. And it was said that a dependency acquired by settlement 
had much larger legislative powers, or more indelible powers, than a de- 
pendency acquired by either of the two latter titles; and that British 
Columbia fell strictly within the first category. I think myselt that (if it 
made any difference) it is arguable that British Columbia and Vancouver 
Island were not acquired wholly by settlement, apart from treaty ; that the 
treaty of 1846 had a good deal to do both with the foundation of the origi- 
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nal colony of Vancouver Island (1846), and of the original colony of the 
Mainland (1858), afterwards united as the colony of British Columbia (1866), 
which now exists as a province of the Dominion (1871). And the absolute 
power of legislation placed by the Royal Authority in the hands of Gover- 
nor Douglas for the first five years of the existence of the Colony (which the 
Attorney-General much pressed on our attention) looks very much as if 
British Columbia were treated at that time entirely as a colony by cession, 
according to Blackstone’s view (1 Stephen Blackstone, 99). But into this 
question it seems quite useless to enter; neither do I enquire whether the 
Attorney-General’s proposition is anywhere true. It seems to be too clear 
for argument that whatever the nature or derivation of the Local Legislatures 
previously and up to the 20th July, 1871, those Local Legislatures became, 
as has been said, completely extinct on the admission of British Columbia 
into the Dominion, and that all the present provineial Legislatures now 
have precisely the same authority within their respective geographical 
limits, viz.: that given to them by the British North America Act, and no 
other authority; and that, not by transmission or inheritance, but solely 
and entirely by virtue of the Act. But the contention seems no less 
singular than erroneous ; and I think it would not, for instance, meet with 
much favor inthe Province of Quebec. 


It was also strenuously maintained that the Supreme Court of British 
Columbia (under its various successive titles) from 1858 up to the moment of 
Confederation was wholly organized, maintained and constituted by Col- 
onial authority, and it was especially contended that it was “organized ” 
by Colonial authority alone. As to this last point it is to some extent a ques- 
tion of definition : what is meant by “organization ?” If issuing a commis- 
sion and nominating every Judge in either Vancouver Island or British 
Columbia up to the time of Confederation, enter at all into the notion of 
“organizing” the Court, then, certainly, the Supreme Court of British 
Columbia from 1858 to the time of Confederation was not wholly 
“organized? by the then Colony. But the consideration of this question 
again seems to me entirely immaterial. What is material, and what 
cannot be denied, is, that at and up to the moment of Confederation a 
Supreme Court of British Columbia existed in the then Colony, completely 
organized, maintained and constituted ; possessed of all the jurisdiction, 
power and authorities which had been possessed either by the previous 
Supreme Court on the Mainland, or by the previous Supreme Court of 
Civil Justice of Vancouver Island: possessed also of all the additional 
powers mentioned in the last constituting ordinance previous to Confeder- 
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ation, viz., the British Columbia ordinance of 1869 (confirmed by an ordin- 
ance of 1870.) And all this before the “ Province,” in its technical sense, 
had at all come into existence. This I do consider extremely important. 
Combined with other circumstances, I think that it places the Court at 
once under the Dominion Parliament, and removes it from the authority 
of the Local Legislature, by virtue of section 129 of the British North 
America Act. 


By far the larger portion of the Attorney General’s suggestions was 
taken up by the fallacies just pointed out, and which I need not further 
refer to. 


The bare question before us is, whether section 28 of the Act of 1881, 
so far as it forbids any sitting of the full Court oftener than once a year, 
and so far as it authorizes the Executive Council to fix the time of sitting, 
is constitutional. But in order to support this section it became pretty 
evident that it was necessary to include a good deal more; and the Attorney 
General claimed an “omnipotent” authority over the Judges of the 
Supreme Court and the Court itself, and over the procedure in that Court 
by virtue of this “omnipotent” authority. The Judges were to be, 
nominated and sent into the Province by the Governor General as officers 
purely of the Province, the servants, I had well nigh said the slaves, of the 
‘Legislature and Executive of the Province, to live wherever the Executive 
might appoint each from time to time to live, to do what the Legislature 
might appoint each from time to time to do, The only thing that the 
Local Legislature could not do to a man while he was a Judge of the 
Supreme Court was to pay him ; that is by the British North America Act 


reserved wholly to the Dominion authority. 


But I think that such claims are altogether too extensive, even if they 
do not totally fail; and that on the true construction of the British North 
America Act, the Judges are responsible to the Dominion authority alone, 
who alone may vary or repeal the powers with which the Court was 
invested at the time of Confederation ; and in particular (what is in fact the 
matter at issue) that the power of regulating whatever falls strictly within 
the meaning of the term “procedure” in the Supreme Court here, remains 
where it was before Confederation, viz: in the hands of the Supreme Court 
itself, subject to legislation in a constitutional way by the Parliament of 
Canada under section 129 of the British North America Act. 


The attention of the Judges has been called to the various opinions 
expressed by them in August and September, 1880, with regard to the first 
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Order in Council, 16th July, 1880, purporting to establish rules of Court 
under section 17 of the Judicature Act, 1879, viz.: the case of Saunders 
v. Reed, before myself; Harvey v. Corporation of New Westminster, 
before Mr. Justice Crease; and Pamphlet v. Irving, before Mr. Justice 360 
Gray, with the view of showing that we all three then affirmed the 
legality of the power arrogated by the executive to make rules; and that 
we cannot without self contradiction now deny that power. Now, in fact, 
that point never came up for decision at all in any of the three cases. I 
do not mean to say that it was denied, but neither was it affirmed. It was 
never raised by the suitors. All the Judges were much puzzled as to the 
effect of that first Order in Council (published in Gazette, 17th July, 1880.) 
It came first before myself, and I changed my mind about it more than 
once. In order to clear my views I placed them in writing. At first | 
inclined to think that the Order in Council was quite unmeaning, and so 370 
established no rules at all here, in which case, under section 19 of the 
Act of 1879, the old practice would have remained ; but I finally concluded 
that the Order in Council had established some rules capable of being 
proved in evidence, but requiring such extraneous proof, and therefore 
they prevented me from conducting business in Chambers according to the 
former practice, without informing me what practice was substituted, 
reducing matters to a deadlock, removable only by evidence in every case 
brought forward. My statement or memorandum of arguments in sup- 
port of my first views got into print, I do not know how. The report, of 
course, reads absurdly, for the arguments in it are directly at variance 380 
with the conclusion. But there never was any question raised in that 
case as to the validity of section 17, (1879), nor as to the authority of the 
Executive to make the Order in Council, 16th July; that was assumed 
and acquiesced in by all parties. The next Judge, whose opinion was 
taken, was Mr. Justice Crease, 6th August. He seems to have come to 
the same conclusion as myself; and there also, the power of the Executive 
seems to have been acquiesced in without ever being called in question. 
Lastly, Pamphlet v. Irving was brought on before my brother Gray. He 
decided according to the view I had at first inclined to, viz.: that the 
Order in Council, 16th July, was so utterly dark and obscure as to be a g99 
nullity, and therefore that it did not prevent the continuance of the old 
practice in Chambers. But in none of these cases was the power of the 
Executive to make rules of procedure, which depends on the authority 
of the Local Legislature to invest it with such powers, called in question ; 
nor did any of the Judges, nor could they, give any binding opinion at 
all whether the authority existed or not; and I do not choose to inquire 
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into the reasons for now publishing unauthorized reports of those cases 


with quite inaccurate headings. It is, perhaps, more important for the 
Attorney General’s argument to observe, that on the ensuing 16th October 
another Order in Council was made, cancelling the Order of the 16th July, 
and declaring a whole body of rules to be in force as from the 15th Novem- 
ber following, called “ The Supreme Court Rules, 1880’’; and that these 
rules, never having had their authority tested by any suitor, have ever since 
from time to time construed and suffered to be applied by all the Judges, 
who in this way may seem to have acquiesced in the legality of the 
authority or authorities under which these rules were issued. But up to 
this time no decision has ever been given, nor could have been given,either 
one way or the other on that point. None has ever been requested. The 
question of their legality is now raised for the first time. 


The position of a Judge is a very helpless one, especially in British 
Columbia. He cannot state his opinions except in judgments from the 
Bench. These are seldom heard, except by the parties interested ; once 
delivered, all the reasoning, everything but the dry result is forgotten or 
imperfectly remembered: often misunderstood, and unintentionally mis- 
represented at the time, almost certain to meet that fate in the near future. 
And in matters not brought before a Judge for actual decision, he is more 
helpless still. All he can do in sight of legislation, however objectionable 
it may appear, is to lay a statement of his views before the Ministry. That 
communication may be considered strictly confidential ; the receipt of it is 
acknowledged with or without thanks, and the document is pigeon-holed. 
A Judge cannot, consistently with his own self-respect, descend to whisper 
his doubts into the ears of litigants, or send a brief to the leader of the 
Opposition in the Legislature. He cannot write leading articles in news- 
papers, though Lord Cairns, C. B. Kelly and Lord Penzance did once each, 
and only once, I believe, write a letter to the Times. But with respect to 
the power reserved to the Executive in section 17 of the Judicature Act, 
1879, since the Attorney General has relied upon our apparent acquiescence 
in its legality, it might be worth while to give the real history of that Act. 
But it may suffice to say that at every stage of the bill in its passage through 
the House, we warned the Attorney General, with all the energy at our 
command, of the more than doubtful constitutionality of two sections, viz: 
section 14 and section 17, both of which, we urged, would be certainly 
challenged at some time or other. These two sections, however, the Govy- 
ernment insisted on retaining, without condescending to ofter any argu- 
ment or explanation. How just the apprehensions of the Judges were, may 
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appear from this, that section 14 probably gave rise to the McLean case, and 
section 17 has given rise to the present discussion. It is rather too much 
for even judicial endurance that we should now be taunted with having 
acquiesced in the legality of the authority thus assumed by the Executive. 
We have on every legitimate occasion expressed the gravest doubts con- 
cerning it. 


The fact is that all through the year, 1880, we conceived the inten- 
tion of the Executive to be to work out the Judicature Act, 1879, in a use- 
ful and proper way, upon the plan which we suggested to the Government, 
and almost exactly as we should have done ourselves, viz: following as 
closely and literally as possible the lines of the English rules; the “ Su- 
nreme Court Rules, 1880,” being little less than a transcript of the English 
rules, with geographical modifications. And, possibly, if the power rightly 
or wrongly assumed by the local Legislature had been exercised in a way 
useful, or at least not intolerable to the suitors, no question would even now 
have been raised as to the legality of their assumptions. But at the very 
end of 1880, two other Acts, ‘The Better Administration of Justice Act, 
1878,” and the “ Judicial District Act, 1879,” came into operation. Against 


both of these Acts, the Judges had made strong protests, on the ground of 


unconstitutionality in some of their chief provisions ; but both of them had 
been left to their operation by the Dominion Ministry. That, of course, 
cannot give them any validity which they do not otherwise possess. The 
direct effect of these Acts was to split up the Supreme Court into four Dis- 


trict Courts, to be conducted cach before a Judge of the Supreme Court, 


banishable into remote districts, and removable from one district to the 
exactly the contrary policy to 


that of the Judicature Act, 1879. And they cast upon the Supreme Court 


Judges, as an obligation, all the duties of the County Court Judges—all whose 


cretion under the Ordinance of 1867 (passed before Confederation.) But 
indirectly these Acts did much more. By virtue of the “ Mining Act, 1873,” 
the Supreme Court Judge in each district would have to perform all the 
duties of a Gold Commissioner, including the duty of collecting petty fees 
and payments, and accounting for the same to the Provincial Treasurer. For 
it seems clear that if the Local Legislature can arbitrarily impose on a 
Supreme Court Judge the duties of a County Court Judge, it can with 
equal autocracy impose, and has imposed, on a County Court Judge the 
duty of a Gold Commissioner ; and if it can do this, I do not see why it has 
not equal authority to impose on a Supreme Court Judge any other duty in 
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the Province, judicial or ministerial. By the “Minerals Act, 1878,” it has 
equally imposed on every Supreme Court Judge in British Columbia (for 
gold mining is carried on in every “ Judicial District”) the duty of holding 
mining Courts daily throughout the year (Sundays and holidays excepted.) 
All these Acts or results seem logically to stand or fall together. If any one 
be constitutional they seem to be all constitutional, and to carry with them 480 
the above conclusions. But against these conclusions, or some of them, 
every Judge now on the Bench has protested, and flatly refused to obey. 
And the introduction of such laws here has compelled the Judges to look 
more closely than they were previously inclined to look into the authority 
for these usurpations. 


Up to the year 1880, the constitutionality of Statutes made by derivative 
legislatures had been but little considered, at least in the British Courts of 
Justice ; nor had it much engaged the attention of British text writers. But 
Leprohon’s case in 1880, Valin vs. Langlois in 1880 and 1831, Regina vs. 
Burah in 1879, Todd on Colonial Parliamentary Government, and Doutre 490 
(both published 1880), and Cooley’s Constitutional Limitations (4th edition 
1880, the first which was brought to our notice) could not escape our atten- 
tion ; and compelled us, even had there been nothing unusual in the local sta- 
tutes here, to consider their validity in the light of these quite modern discus- 
sions. I should be ashamed to admit that these authorities have not enabled 
me to see more clearly distinctions which up to 18801 had never been 
called upon to formulate and define. But I may say that ever since 1872 
I have more or less closely expressed similar views, nor have I stood alone. 
For instance, ever since 1876 the Judges of the Supreme Court here have 
insisted upon the two main positions on which Valin vs. Langlois and 500 
Leprohon vs. City of Ottawa were afterwards determined, and that in the 
most practical way ; we rejected the demands of the Provincial tax-gatherer 
when. he endeavored to levy income-tax on our judicial salaries; and we 
took among other grounds the following: Ist. That we were Dominion 
officials (afterwards so implied, necessarily, in Valin vs. Langlois.) 2nd. 
That the local Legislature had no power to tax Dominion salaries (after- 
wards so held in Leprohon’s case.) And though the tax-gatherer twice, or 
thrice I think, repeated his demands, the Government never attempted to 
enforce them. This, however, was only a passive resistance, though very 
clear, and acquiesced in, Again, ifI may refer to a matter entirely personal 510 
to myself, when I had occasion to apply for leave of absence in 1874, I 
applied to the Dominion Government, as being a Dominion officer ; sending 
my application, of course, through the hands of the local Executive. And 
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though that was opposed by the local Executive, who insisted that they 
alone had the power to grant or refuse leave, and declined to forward my 
application, and although, in order to save time, I complied with their 
wishes on that occasion, yet I felt bound to offer apologetic explanations 
(which were graciously accepted) to the Dominion authorities at Ottawa; 
and my view was upheld there, and the local Executive were informed to 
that effect; and now, when a Judge desires leave, he applies to the Dom- 520 
inion authorities alone. Of course, they receive and consider any report 
which the local Executive may think proper to make as to the local con- 
venience of the leave; but the Dominion alone grants or refuses leave 
How can they have this power, if the Judge is a purely Provincial officer ? 
So that the local Executive is not without notice of the views expressed 
to-day. Still, if it had been merely the Judges who were personally incon- 
venienced by recent legislation, matters might never have come to an issue. 
But what has brought this question at length into serious argument and 
necessitated the expression of a judicial opinion by us is the recent Act of 
the local Legislature, by which suitors are debarred from having any nisi 530 
prius decision reviewed except at intervals of a whole year. And in the 
examination of the question whether such a denial, or at least delay, of 
justice is within the competence of the local legislature, principals must be 
laid down which no doubt deal with an important portion of the local 


legislation here within the past few years. 


Mr. Justice Cooley in his treatise on Constitutional Limitations (page 
195) says: “A judge conscious of the fallibility of human judgment, will 
“shrink from exercising this power of declaring an act of the legislature 
“void, in any case in which he can, conscientiously and with a due regard 
“to his duty and official oath, decline the responsibility. * * * 546 
“But when courts are required to enforce the law as it stands on two 
“statutes, one local, the other paramount, they must enforce the latter 
“whenever the local law comes into conflict with it.” Elsewhere he 
says that “the jurisdiction is only to be undertaken with reluctance, and 
“ will be left for consideration until a case arises which cannot be disposed 
“of without considering it, and when consequently a decision on the point 
“becomes unavoidable.” (page 199). But when it becomes necessary to 


decide on the unconstitutionality the court cannot refuse to do so. 


Mr. Justice Cooley’s treatise did not reach Victoria until a year ago, 
but this extract describes very accurately the course which this Court has 550 


actually pursued since April, 1879. 


a 
- re 9 Ko 
a ——e = =: abe 
i, | mh A oe aes iy 

- oF lm aie <A es 


qt driawred eat Sekeilfond: baw’ wrest ake tot 
tied} din. oifegmvs lsat ovee of teinon tn 
elogu “ito- ot. fused vere 

be ardiediot: notarial add od hedge 

ot Soavret ii sow aritnpextt: bisol add face ava Bi | 
0% -raefl alt of eal qeys ta Artal aeiiash vebot: A spade eatin -schodiabe 

> foger ene tebinncs tue eriedst vadt sergio:  drolasatinoiine: seine = 

teen feool oft ot or teas at ydose Alt am ovirirsardl Lesof-oit Percy, 

2 bs ghtol sonlor+o stfergsaete Toinintett $i isi : Bait edd lo ernioiatyre 2 
me fo) -—1« Sqeoito Lnivatooel yvloraey wat oybirt aclets 29 OR Bilt cpuat Yorks ano’ ‘wok = 


“Epa ree Pee 
rei 
gi 
| na 
ie 


oo he 


‘Bosearqay. ds ee ‘ail 26 boon Tredtin POA el Sy oaRe Taso ail, dunk OA) ~ 
=fart se bfsinnepaeg. giaw: ode tubal, acty fovone 10d Bost it VW UE qe 
vast 1-e? sired atad worsa td gis aint faa moitalzivel hres yd. fapiniistre = 
itadeomongit mete oti digaol 3 notin apse idgaotd satiade tet 
Itoh janet add gi ae vd | dotutyo lat: iby, % lo goiemiges edt Polahaesennet 2 - 
O24 wet Yaa Gel oer harindah ae wintion doid'ye we saipialetgsT Inpol AF ) 
oft at bth xeoy Slodie lo slavielei Me iqeone bear ei ver toleioeb ig 


to Arafat x tepal te cries taintob & tfoga redioity Atoileen p wit Ye OH earn 


at faint? sheep iagtog prarinletgal favet-asll Ter neogtestt kf atl aid) idaive ai. soit “ 
i * - fabol sal} ‘to Khitan fiteloqnii ita itive insh taro ast daidw oy rab tial ~ i 
7 ae _, SS ald wel oe pis aidatw. avait Boitalengel 
Sey syoq) etoliigdl lao? wo pote s “id at flock ‘gobant aes is se “¥ 
yee, “lin Arremey has} nent is ysifid titet okt lounoisenas agin Ae eee ee 
19 _ ulelaivel off to hoe ad -endvaloeli To miney-eidt yataioiard cottage i 


—_ breuer aod a ee: fist ylenoitin winarnd Airs) oA doiday it ened Ent” ai: es 4 4 
| ons * * * diiid atvoge 4 wil) sailoddy, flew tntolite: bag vii nik OF = ; 
a | é owt no shuada ji ed at ott sotetun OF “fetteper” mié Hie esi oy 4 aa 
| wilal od) earetae dearer spouds Jotun cucogesale wat depot od. Peoree ae 
ait yeu sent Wie hits tee olni -2emOg weal ladol - adi cervourndw. - 


= 
ed " ° 


> hate wenn rian iter wsdadinhan ‘ed ob ele vf “noiteiiubtapeds” Mealy eyed” 


s 
banana of 4ortan oid eseirtn sage d lett Hoi lirtahybanie 970k flat atk fiw <f - 
tdog adieny domiseh nylon icnos node Bae a gaisbieces Snodtiw er mi 
of meaisvant aunidaed nied il - (ear tegh “Valdabio wed sta : 
we ah it wberto tonne y ivan. oll etait goat Si 


dnt a 
uN teva 5 tiie aM rome tot bib peters ry ; 
OB exe tua on 4 otitay silo. edt clateritaae, ay woh 


16 
Having therefore noticed the greater part of the views press upon dues 
by the Attorney-General, which in our opinion were not very important to 
be considered at all, and which we dismiss as not touching the real point 
at issue, we turn to examine the constitutionality of the impeached sections 
by the only test to which we can apply, viz: the British North America 
Act, the ‘‘paramount statute,” to use Mr. Justice Cooley’s words; and the 
only questions we can entertain are those stated by Lord Selborne in Regina 
vs. Burah, 3 Privy Council appeal cases, page 905, viz.: “Is this thing 
“which has been done legislation? Is it within the general scope of the 
“ words which affirmatively give the power? Does it violate any express 
“condition or restriction in the creating Act (or in any other Imperial Act) 
“by which that power is limited?” I think these questions should be 
answered unfavorably for the constitutionality of the sections now im- 
peached. The rule is stated to much the same effect by Mr. Justice Cooley 

(Constitutional Limitations, page 204.) 


The impeached sections are sections 28 and 32 of the local Act, 1881, 
chapter 1; section 23 1s as follows: 


“The Judges of the Superior Court shall have power to sit together in 
‘the City of Victoriaas a full court, and any three shall constitute a quorum, 
“and such full court shall be held only once in each year, at such time as 


“may be fixed by Rules of Court.” 
And section 32 runs thus, so far as is material : 


“The Supreme Court Rules, 1880, shall, as modified by this Act, be 
“valid * * and the Lieut.-Governor in Council shall have power to 
“vary, amend or rescind any of these rules or make new rules, provided the 
“same are not inconsistent with this Act, for the purpose of carrying out 
“the scope and aim of this Act and of the ‘ Better Administration of Justice 
* Act, 1878.’ These rules need not be uniform but may vary as to different 
“ districts in the Province as circumstances may require. And section 17 

of the Judicature Act, 1879, with respect to Rules of Court shall continue 
“to be in force, subject to such proviso.” 


(Section 17 of the Act of 1879 directs all Rules of Court to be made by 
Order in Council). 


These sections must stand or fall as they agree or disagree with the 
British North America Act, 1867. I do not know whether the Act, 1881, 
chapter 1, has been disallowed at Ottawa or whether it has been left to its 
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al 


operation. It is quite clear that if originally unconstitutional it cannot be 
in any degree confirmed by being left to its operation, which merely means 
the absence of any formal condemnation by the Governor-General’s consti- 
tutional legal advisers. 590 


I shall endeavor to show: Ist, that these sections deal with a matter, 
and in a manner, that is not either expressly or by reasonable implication, 
affirmatively placed within the power of the local Legislature. This I think 
can be established without going beyond section 92 and its sub-sections. 
But if we look at the rest of the British North America Act, I think it will 
also clearly appear: 2nd, that the impeached sections infringe the plain 
words of other sections of the British North America Act and are repugnant 
to its manifest intentions. 


The only part of the British North America Act, so far as I can see, 
which can warrant the recent local legislation is to be found in section 92 600 
and two of its sub-sections. 


Section 92 is in these words: ‘In each Province the Legislature may 
exclusively make laws in relation to matters coming within the classes of 
subjects next hereinaiter enumerated, viz. : 

“Sub-section 13. Property and civil rights. 

“Sub-section 14. The administration of Justice in the Province, 
including the constitution, maintenance and organization of Provincial 
Courts, both of Civil and Criminal jurisdiction, and including also Civil 
procedure in those Courts.” 

It must throughout be borne in mind that by the immediately pre- 610 
ceding section, 91, every topic of legislation was swept into the power— 
the exclusive power—of the Parliament of Canada (viz.: the Crown, the 
Senate and Commons of Canada) except only such matters as by this Act 
—not by any one section of, but by the whole Act—are exclusively 
assigned to the local Legislatures If, therefore, a conflict arises between 
any general words in section 92, and general words in any other part of 
the Act, or between express words in section 92, and express words in 
any other part of the Act, so that any matter which might otherwise 
have been supposed to be included in the terms of section 92 or its sub- 
sections, is also equally placed under Dominion control in some other 620 
part of the Act, and thus not given exclusively to the Province, then by 
virtue of the sweeping force of the words in section 91 the Parliament of 
Canada has sole cognizance of such matter. For it would be contrary to 
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common sense to suppose that the extremely careful framers of this 
British North America Act intended to permit a joint authority in two 
entirely differently constituted bodies (the Parliament of Canada being 
composed of the Queen, Senate and House of Commons of the whole 
Dominion, and the local Legislature, consisting merely of the Lieut.- 
Governor and local House of Assembly), and that, too, at the very 
moment when they were taking pains to distinguish and separate them. 630 
And the express words of the second branch of section 91 shows that when 
any authority is conferred on the Dominion Legislature, it was intended 
to be an exclusive authority. We must also bear in mind that the 
matters enumerated in the sub-sections of section 91 are not to be looked 
upon as limiting the power of Parliament ; and that, on the other hand, all 
the sub-sections in section 92 (so far as they are exclusive) are exceptions 
out of the otherwise universal grant to the Parliament of Canada in the 
first part of section 91. 


The first thing to be observed upon section 92 is, that its object and 
intention as well as express phraseology is to confer a legislative power on 640 
a legislative body. The words of sub-section 18 and the first part of sub- 
section 14 are extremely comprehensive. If they stood alone; if “civil 
rights and the administration of Justice” were handed over to be dealt 
with by any one department of the Provincial Government, the grant 
would cover everything that can be done by any of the three branches of 
civil government, the legislative, the judiciary, and the executive. But 
the sub-sections do not stand alone ; nor do they contain any words of 
grant. They are entirely governed and controlled by the operative 
words in the body of the section; and merely enumerate the topics upon 
which the grant is to be exercised. And the grant is to a purely legisla- 650 
tive body, of purely legislative functions, “to make laws” in relation to 
civil rights and the administration of justice; and there is no grant here 
to the local Legislature enabling them to exercise either judicial or execu- 
tive powers or functions in respect of any of the enumerated topics. 

In defining, asserting, ascertaining and protecting civil rights,—in 
administering justice, the share of the Legislature is probably the most 
important. But the Legislature has only a share in the work. A very 
important share in all this business belongs to the judiciary ; a very impor- 
tant share to the executive alone; and it could not have been intended to 
give to the Legislature power to perform both judicial and executive 660 
functions; and at all events it has not been expressly given. No part of 
the administration of justice, probably, is more important than the safe 
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custody of alleged criminals and the punishment of persons convicted. For 
these purposes the Legislature have authority to legislate—to provide that 
prisons shall be built and constables appointed. But they cannot carry out 
their own commands ; they cannot contract for the building of a lock-up, 
or appoint a constable, or determine whether an accused person is guilty or 
whether a constable does his duty. These matters are clearly left to the 
Executive and to the Courts. The gift of power to legislate in relation to 
the administration of justice, therefore does not give to a legislature power 676 
to interfere in every particular involved in that subject ; but only in those 
particulars which are the proper subjects of legislation. This may, perhaps, 
be made a little clearer by supposing a converse case Suppose that the 
Courts of Justice in each Province were by the British North America Act 
charged expressly (as they are indeed most clearly charged impliedly) with 
the care of civil rights and the administration of justice, would it fora 
moment be contended that that authorized them to legislate in reference to 
civil rights or the administration of justice? And still less would such a 
power be implied if they were directed to render all such judgments and 
exercise all judicial authority as may be required for the maintenance of 686 
civil rights and in reference to the administration of justice. Nothing but 
judicial powers would be conferred thereby on the Courts. And so, I 
think, nothing but essentially legislative functions are conferred by section 
92, which grants to a legislative body power “to make laws” in relation 
to civil rights and the administration of justice. There might be somewhat 
to be said against this view if it reduced section 92 toa barren grant; if 
there were nothing left upon which the grant could operate. But this is 
by no means the case. The argument leaves to the local Legislature, fully 
and unimpaired, all essentially legislative functions in respect to all the 
matters enumerated in section 92 ; all matters of substantive law; all, surely, 690 
that could have been intended to be given to the Legislature of the Pro- 
vince. The management of public lands and works, a large part of taxa- 
tion, the whole law of inheritance to real and personal property, the rights 
of creditors against the person and property of their debtors, of husband 
and wile, the law of juries and attorneys and numberless other matters are 
left to the local Legislature; executive and judicial functions, however, are 
not given, and therefore are expressly forbidden to them, even in regard to 
these topics 

The necessity, especially in a constitutional Government, of distin- 
guishing between the functions of the Legislature, of the Executive and 700 


of the Judiciary, requires no comment. It is a necessity indeed which 
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may be said only to exist in a constitutional Government; for if these 
functions be allowed to be usurped by any one branch, the Government 
will cease to be constitutional, and will be in reality a despotism ; 
whether vested in a Louis XIV., in a Venetian Council of Ten, or ina 
Long Parliament. And this may be one of the meanings of Lord Burleigh’s 
apothegm, “ That England can never be ruined but by a parliament.” 
“Public liberty,” says Blackstone (2 Stephen Blackstone, 493) cannot sub- 
“sist long in any State unless the administration of common justice be in 
“some degree separated both from the Legislative and the Executive power.” 710 
And Chief Justice Harrison in his luminous judgment in Leprohon’s case 
insists on the importance of preserving the distinction(40 Upper Canada, 487). 


As to the line vf demarcation between the Legislature and the Execu- 
tive it has been well observed by a distinguished writer (Doutre, Constitu- 
tion Canada, page 104) that “in a constitutional Government the Executive 
“is merely the committee of management of the majority in parliament.” 
Differences of opinion, therefore, as to whether any particular exercise of 
authority belongs of right purely to the legislature or purely to the execu- 
tive are not very likely to arise. And if any act of either should be called 
in question by the minority, as an encroachment on the other, the majority 790 
in parliament will generally sustain the action of their own committee, or 
be sustained by them, as the case may be. And this is especially probable 
in a single chamber constitution. But it is not necessary here to inquire 
into the boundaries between the functions of the legislature and of the 
executive. We shall endeavor, however, to distinguish to some extent the 
iunctions of the Legislature and of the Judicary, and in the first place con- 
sider the subject of procedure, which, in the case of a Superior Court, is 
generally allowed to be under the control of that Court. But then, what 
is procedure ? what is not ? 


It is clear that a Court of Justice ought not, under color of regulating 799 
practice, or procedure, either to make a new law, or repeal an old law, 
affecting a suitor’s rights in anything which may be the subject matter of 
a sult. But the forms, and the times, and the proofs to be observed and 
adduced in claiming those rights are matters for the Court to determine 
unless the power be taken away. These constitute, I think, what may be 
called the procedure of the Court. Even such a matter as the limitation of 
actions in point of time is part of the modus procedendi (Story’s Conflict of 
Laws, page 577, section 99, and the authorities there quoted). So is evi- 
dence (Taylor’s Evidence, section 41). And as to moulding the commence- 
ment of actions, that was so completely in the hands of the Courts, that 740 
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each had its own forms of writs; and it was in order to bring about uni- 
formily of practice that the Imperial Parliament from time to time interfered 
in all these matters, as it had a right to do by virtue of its sovereign 
authority. But no legislature not everywhere sovereign can interfere with 
or alter thr procedure in a Superior Court unless special authority to do so 
be conferred on it by the Sovereign, 7.¢., here, by the Imperial Parliament. 
This power of Superior Courts is, 1 think, undoubted. It is called a common 
law right (3 Chitty’s Statutes 505, and the authorities there quoted, and 
re Story 8 Exch. Rep. 198). When the Imperial Parliament has intervened, 
it has generally been cautious not to cast doubt upon the power of the 
Court (as in the Common Law Procedure Act, 1852, chapter 76, section 228, 
sub finem). But this leaves the question still open, whether any particular 
matter is matter of procedure, or of substantive right or law. 

The question was very clearly raised and discussed, but not, I think, 
decided, in Poyser v. Minors, (7 L. R. App. Cases, page 331). There 
the proper quorum of County Court Judges had established, as a rule of 
County Court procedure, Rule 9 of the Schedule to the Judicature Act, 
1873, (giving a very stringent effect to all judgments of non-suit). The 
majority of the Court of Appeal gave effect to that rule of Court, treating 
it as concerning a matter of procedure merely. Lord Justice Bramwell 
dissented, thinking that this was a matter of substantive law, and so not 
within the competency of a quorum of County Court Judges to establish. 
The actual decision in Poyser v. Minors could perhaps be supported in 
either view. Ifthe rule there discussed were matter of procedure, then 
the County Court Judges had power to establish it. If1t were substan- 
tive law, then being in fact a provision of the schedule of the Imperial 
Judicature Act, 1873, which by section 60 is part of the Act, it became 
by section 91 binding on all County Courts as well as on the High Court, 
whether they adopted it by general order or not. The majority of the 
Court in Poyser v. Minors, and Lord Justice Bramwell himself in Palles v. 
Neptune Insurance Company (5 C. P. D. 39), however, clearly expressed 
the opinion that the phraseology in the Judicature Acts of 1873 and 1575 
amounts to a legislative declaration that all the topics treated of in those 
schedules are matters of pure procedure, and on that account, within the 
cognizance of the Judges to regulate. 

“ ‘Practice,’ in its larger sense,” says the lamented Lord Justice Lush in 
delivering the judgment of the Court in Poyser v. Minors (page 533), 
“the sense in which it was obviously used in the Act of 1856, like ‘pro- 
cedure’ which is used in the Judicature Acts, denotes the mode of pro- 
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ceeding by which a legal right is enforced, as distinguished from the 
law which gives or defines the right, and which, by means of the pro- 
ceeding, the Court is to administer; the machinery, as distinguished 
from the product.’ If it be lawful for me to put a gloss on the words 
of that distinguished Judge, I should be inclined to say that the “Rules 
of Court” with which we more immediately have to deal, do not even 
mean the machinery, but are merely directions for using the machinery, 
including announcements by the managers of the department of the 
times at which the machinery may be employed. The orders and rules 
under the Judicature Acts 1873, 1875, are matters of procedure, and 
are not intended to alter the law or the rights of parties, says Lord 
Justice Bramwell delivering the judgment of the Court of Appeal in 
Palles v. Neptune Ins. Co., (5 C. P. D, see page 41.) The words “ legal 
right,” used by Lord Justice Lush, and “law,” and “rights of parties,” used 
by Lord Justice Bramwell, mean clearly what Lord Justice Lush terms a 
“ product,” something quite different from the “right” which every suitor 
has to the benefit of the “machinery,” or of the directions for using 
the machinery; though, owing to the poverty of language, the same 
word “right” may be applied in both cases. And it seems clear that 
it is only the “product” mentioned by Lord Justice Lush which comes 
within the meaning of section 92 of the British North America Act, and 
which alone the Local Legislature has power to deal with. If we had 
now to decide that point we should probably follow those Judges. But 
it is not necessary to go quite so far. The only point actually arising for 
decision is as to the alleged restriction in section 28 on the sitting of a 
full Court for a whole year, and the attempt to give to the local 
Executive authority to appoint our sittings. It is more important 
to observe that what the Imperial Parhament has done is no 
sure test of what a local Legislature may do, and that not 
even the Imperial Parliament has ever meddled with the point of pro- 
cedure now in question, viz.: the fixing the days or intervals of holding 
full Courts, or as they are termed in the English Statutes, Divisional Courts 
for the review of nisi prius decisions. That has always been left to the 
discretion of the Judges to fix from time to time according to the require- 
ments of the suitors and the state of other business before the Courts. And 
accordingly it is notorious that such announcements are made from the 
Bench from day to day as occasion requires. No legislature, nor any other 
body than the Judiciary, actually engaged in the conduct of business, can 
arrange such matters with tolerable propriety or convenience to the public. 
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Whatever may be said of some topics, this, at all events, is pure procedure, 
and essentially of Judicial cognizance. It is not a legislative function at 
all, any more than the adjournment of a part-heard case. {t consequently 
is not included in any general gift of legislative power. And, therefore, 
it is not conferred by the gift to a legislative body of “a power to make 
Jaws in reference to civil rights and the administration of Justice.” And 
not being within the power of the legislature to deal with it themselves, 
they cannot transmit any authority in that behalf to any other body, 
apart from the doctrine in Regina v. Burah, which I shall examine presently. 
If the Imperial Parliament may and does from time to time thus interfere 
beyond its proper legislative functions, that is by its virtue of its universal 
sovereignty, no derivative legislature may do so unless especially 
authorized in that behalf. Mr. Justice Comstock says: ‘“ Aside from 
the special limitations of the Constitution ” (7. é@,in our case the British 
North America Act), ‘the legislature cannot exercise powers which are 
in their nature essentially executive or judicial” “We are only at 
liberty” says Cooley, “to liken the power of State Legislatures to that 
of the Imperial Parliament when they confine their action to the exercise 
of legislative powers; and such authority as is in its nature either 
judicial or executive, is beyond their constitutional power ” (pages 108, 
110)—unless, I would add, authority to overstep ordinary legislative 
limits be expressly given in and by the creating Statute. Cooley is 
speaking of the States Legislatures, who have received, he says, certain 
powers from their Sovereign, the people; but his remarks are, I think, 
exactly applicable to the Provincial Legislatures created by the British 
North America Act, who have received certain powers from their 
Sovereign, the Queen in Parliament. And he says that a grant of legis- 
lative authority, though as plenary as that of the Imperial Parliament 
while exercised on matters essentially of legislation, does not enable the 
Local Legislature to extend its hand into matters properly judicial, although 
the Imperial Parliament might do so, and might by express words have 
authorized them to do so, if it had seemed proper. The Imperial Par- 
liament, in its absolute sovereignty, can neglect at will fundamental 
principles Further on he says, page 211: “When only legislative 
power is given to one department and only judicial power to another, 
it becomes quite unimportant that the legislature is not expressly for- 
bidden to try causes, or the judiciary to make laws. The assumption 
of judicial functions by the legislature is in such case unconstitutional 
even though not expressly forbidden; for it is inconsistent with the 
provisions which have conferred on another department the powers 
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which the (Local) Legislature is seeking to exercise.” It must be ad- 
mitted that section 92 confers expressly nothing other than legislative 
powers. The words are clear: a “power to make laws; ” and nothing 
else. 


But if this view be as far wrong as it seems to me to be clearly right ; 
if the appointment of the days for holding a full Court be a matter of 
substantive law, and so requires to be determined by a legislative body, 
and if that body so entrusted by the British North America Act be the 
Local Legislature, then the determination ofit is an act of pure legislation, 
which the sections now impeached attempt to hand over to another body, 
viz.: to the Lieut -Governor in Council. And _ this according to the dicta 
in Regina v. Burah is clearly beyond the limits of their powers. It would 
be “to create a new legislative power not created nor authorized by ” the 
British North America Act. 


That case was very much relied on by the Attorney-General as a 
complete justification of his attribution of “ omnipotence” to the Local 
Legislature, and he repeatedly cited Lord Selborne’s expressions al the 
foot of page 904 of the report, viz : “ But their Lordships are of opinion 
that the doctrine of the majority of the Court below is erroneous, and 
that it rests on a mistaken view of the powers of the Judicature and 
legislature, and indeed of the nature and principles of legislation. The 
Provincial Legislature has powers expressly limited by the Act of the 
Imperial Parliament which created it, and it can of course do nothing 
beyond the limits, which cireumscribe these powers. But when acting 
within these limits it is not in any sense an agent or delegate of the 
Imperial Parliament, but has and was intended to have plenary powers 
of legislation as large and of the same nature as those of the Imperial 
Parliament itself”’ But these words, in which | perfectly agree, and 
which would be binding on me even if I could not concur in the reason- 
ing, appear to me to have been completely misunderstood here. They 
are, in fact, completely conformable with and lend the highest sanction 
to the principles I shall lay down. But in order to understand the passage, 
it really must not be cut off from the immediately preceding and succeed- 
ing context at the top of the same page and at the top of the next. 
Lord Selborne after saying (page 904) that the Court below had examined 
whether the clause there impeached was within the competence of the 
Indian Legislature on the principle “delegatus non protest delegare,” says, 
in the passage just quoted: “That is not at all a principle to apply. A 
derivative legislature is not a delegate of its creator; but has, within its 


860 


8T0 


880 


890 


900 


ra ake 


ii 


H¥e 


wes 


Fiiateiget tailt’ vailt. peidion: deaiigisttall 


_iialaies |. rip tO. Varna «il tlc witiantiin tata oi “moat aranslergod i oe rae 


Pee heal etion a 


guistiout Bae? Syms nalts ad ow bor » - erererog © — 
| ah = ete edeet  cice 
» bg oar te Bee ties it an parce aa Ba fy weet 
to zaftwit a ad ture) Wat @ gathlod: it synb exit Yo Sabarinioggs 4 
atind ordeal ¢ yt honiamaiyh sd ot awttipet- on bane sweat evituntads 

sdiesd ah wiih daoM daniel adi yd boteariae- 08 ybod tedi ti hon 2 


afi sadiona of 1970 Sled op iquisiie bo dowacpinti ‘Won eaoliasce sit donee 7 = 

avai ad? Giuwaifnpess aiff Berk 2 fan! wi “outs Toe saonl edt oF she 

blige 10 area st steed. We adie siti beast qheals at dete 4 “noiyed me 

age? yd frdipltiget ns vent baie v0 Wig orialeigel WILE agents oF bd s 
| > K eniivnk die dei 


Pp pate quit nate & rok a “wo. baihgr re (ir. aa. Pasi. tad zai 
loot ait i stmstoquassa ~ To coord inte vil ‘to ioitanil ites ejelq sion,” : 
udhi Oss “aproleerty es Jamiottion bral potta ‘Ubsteaun sil furs strtelaigel - 

Haikyo ty ves xqideboat thdt iwi < sty dvoqia. sd) lo 06 was Yo tool ; 
Dice segment wrt! fad. tra edt Yo vitrojsnr ocd to snitch edt fads - - 


¥ 


fina - teatd nn: Gut al) do pieweg ol) io wait netigieio & io aizet tt isd? = 
adT. = cuitalatosh te: aviqgtngi ng faim “usa, ealt’ to buehui bus. onblalsiiel¢ 
nf Vo. HA leds xd havianit vieeonqre eH w0q and ssrtaleiyend feioni port 
gnidiow ob Gecea Py ang Hh Gow At Dateoty doulw somalia tnitoqerl 
witiow, wedben- inl ~mewog supdl adinoesinents Agidve ariel ads haageel 
wht to viepeloh. 1 fa: ah oe ome Yue AT tom wt 1 etionil sagstt ‘nidiiw- re 
emnwoq yeild Aral ob hobiyiy ecw baa end tod tigareilte'L, fairaqacl wd 
loivetyss! orit-hy peodt ay sroniedt otuas adh Te bas ogre ais moijaleraol to. 
Late germs vitateey +1 aoidtw al ebrow, saith, ju * Uloate juostiaiiad —= 
~wosned ili af degre: dog Mires Tb neve ome guibyid of bivow, doidw 
rit, arad fouder sti: ts. “elas skigiuo. aesd potas of ent at wgqe Buk - 
rei ise Iwauiyhl nels bapl bun ditve sldaopydlaos qisisigares tostol ou 
<ppeaal] bree bow sl vobic wi intl“ scerahegal Maste T afqioning ada of 
ate Dik guiliseorg yibtaibsoseri od? curl “fo iyo 9d Jom tanat lest tt 
eet at "he en etd dae Die ony Sater eat to. qos ad}. fe Txaluos aah Nr 


oui amines bud seebed” fro ed: jadi (hoe spag) uaty Te iri 
ai! TA qaolog nes: od hehitve ak vi hedsesqeat ae al odie 
ets. “tte aalol ole wae ae olqiontig ” “add. 06 nustels BH saibet > 


A Migs Of sisg watey # “Tha 36 ion .4i itt betoup ray tap 
ay nitive vod wads; lay staysioh, ae wll 


25 


limits, as plenary powers as ils originator.” But then he proceeds imme- 
diately to say (page 905): ‘“ We quite agree that the Indian Legislature 
could not by any form of enactment create in India and arm with 
general legislative authority a new legislative power, not created nor 
authorized by the Councils Act” ‘the Imperial Act creating the Indian 
Legislature)—not on the principle delegatus, &c., but because that power 
of creating a subsidiary legislature had not been granted by the Imperial 
Act, and the Indian Legislative committee would have been going beyond 
their limits if they had attempted to create such a thing. Now that is 
precisely the case in the British North America Act; it confers on the 
Local Legislature no power to create a new legislature, nor contemplates 
legislative powers being handed over to the Lieut.-Governor in Council. 
And then in page 905, Lord Selborne goes on to say: ‘“ Nothing of that 
kind has in our opinion been done or attempted here,” and states what, 
in the opinion of the Privy Council actually had been done; viz.: the legis- 
lation and all its provisions were complete ; and a law, pure and simple, was 
handed over to the Lieut.-Governor to say in what territorial districts of 
his territory it should be applied, and at what date; as soon as these were 
fixed, everything else, that could be called legislation, had been fixed and 
prepared for him beforehand. But it is clear from the expressions in page 
905, quoted above, what the opinion of the Privy Council would have 
been, if the impeached law had handed it over to the Lieut.-Governor to 
make laws in any district of his presidency. as well as to fix the times and 
districts in which the laws so to be made by him should come into 
effect. This was the only question raised and decided in Regina v. Burah. 
The effect of the other sections of the impeached Statute was not called in 
question (page 895, page 903) nor taken into their Lordships’ consideration. 
The Privy Council held that what had been done in this impeached part 
was merely conditional legislation, not an attempt to create a distinct legis- 
lative body. See also the expressions of Chief Justiee Hagarty in Regina 
v. Hodge (46 U. C. Q. B., see pages 151, 152.) 


As to this first point, therefore, the argument on section 92, sub-sections 
13 and 14, taken alone, stands thus: This power of fixing the sittings of the 
full Court is matter of pure procedure, é.e., of merely judicial cognizance ; 
and, therefore, the Local Legislature has no authority over it at all—it never 
was given to them. But if that view be held erroneous, and if this power 
be deemed a matter essentially legislative in its nature, then the Local 
Legislature must provide for it themselves; they have no authority to 
create a new legislature to make provision for it. And this latter con- 
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clusion might, but for one thing, have been deemed to have been the con- 
clusion of the advisers of the legislature a year ago, when they inserted in 
that section 32 of the Act of of 1881, c. 1., the words confirming and giving 
a statutory force to all the “ Supreme Court rules, 1880.” These rules had, 
theretofore, stood on the authority of the local Executive, claiming to be 
duly empowered thereto by section 17 of the Act of 1879. It might almost 
have been conjectured that it was in 1881 suspected by the local Govern- 
ment that this section 17 was witra vires, according to Regina v. Burah, 
were it not that the very same error was committed over again in the very 
same section ; and even a grosser error, for in that very section 32 the legis- 
lature gives power to the Executive not only to make laws (if these rules of 
Court are laws), but to repeal and alter what has just been decreed to be 


statutory law. 


The Attorney-General, however, further insisted that the Supreme 
Court here fell within the description in the latter part of sub-section 14, 
viz: “including the constitution, maintenance and organization of * Pro- 
vincial Courts, both of civil and criminal jurisdiction, and including civil 
procedure in those Courts,” and he claimed under those words full and 
express authority to deal with civil procedure in all Courts, including the 
Supreme Court. But it seems as clear as words can speak, that the proce- 
dure thus handed over to be provided for (not, I think, to be set forth in 
detail) by the Local Legislature is the procedure in “ those” Courts, viz: In 
the Courts mentioned in the immediately preceding words, the only 
Courts mentioned in the whole 92nd section, Provincial Courts, that is to 
say, in the strictest sense of the term, which the Local Legislature is by that 
sub-section authorized at any future time to “constitute, maintain and 
organize,” and by sub-section 4 of section 92 is specially empowered to 
pay. It seems perfectly impossible that this description 
can mean a Oourt which was fully constituted, not by the 
Province at all, but long before the Province came into existence, and hay- 
ing that constitution secured to it by section 129, (British North America 
Act) till varied by Dominion legislation ; a Court of which the Judges are 
appointed and maintained and removable by the Dominion authorities alone 
(sections 96, 99, 100, British North America Act). 


The introduction of the latter part of this sub-section 14 does not seem 
to assist, but greatly militates against, the Attorney-General’s contention 
that the first words alone “ power to make laws in relation to the adminis- 
tration of Justice” were intended to confer absolute power over all Courts 
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in British Columbia, together with their procedure and everything there- 
with connected. For if such had been the intention of the first grant, 
nothing can be weaker than to add, “and this grant shall include the con- 
stitution, maintenance and organization of Provincial Courts,” and then 
still further to add : “and shall also include civil procedure in those Courts,’"— 
showing that a power “to make laws for constituting, maintaining and 
organizing Courts” was not thought enough of itself to carry a “power to 
make laws in reference to procedure” even in those Courts, without 
special words; and that such an express grant was necessary in order to 
conier any power to legislate on the procedure even in those inferior 
Courts. This seems quite incompatible with the Attorney-General’s con- 
tention, that no express words whatever were necessary to confer absolute 
power over every point of procedure in the Supreme Court. The section, 
so far as sub-sections 13 and 14 are concerned, amounts to this: The Local 
Legislature may make laws in reference to property and civil rights, and 
also to the administration of Justice; and those laws may include laws 
for the constitution, maintenance and organization of Provincial Courts 
(7. e., Courts of the Province after Confederation}; and may include pro- 
visions in reference to civil procedure in the Courts so constituted, main- 
tained and organized.” In fact it seems clear that the Courts here con. 
. templated must be subordinate to the Supreme Court. Otherwise, if of co- 
equal authority, they would be, at the least, Superior Courts, and so by 
sections 96, 99 and 100 the Judges would have to be appointed and main- 
tained and removed when necessary by the Dominion alone; which, 
according to the views of the Judges in Valin v Langlois, (8 Canada SN. C. 
R. 1) would make them officers of Canada, and so by the British North 
America Act itself (section 129) under the control of the Parliament of 
Canada as to their jurisdiction, procedure and everything else, and not 
under the Local Legislature; which is contrary to the hypothesis, and 
absurd. These Courts, therefore, contemplated in the latter part of sub- 
section 14 are inferior Courts, including most probably all such Courts as 
Courts of Justices of the Peace, Coroners, Gold Commissioners, Sheriffs’ 
Courts, etc. And it may well. be supposed that when such local Courts 
suggested themselves to the framers of the British North America Act as 
possible, the question arose, “ what is to be done about procedure in these 
“Courts? In Superior Courts, the Judges, we know, have power to make 
“rules; but in these Courts, who shall settle their practice?” and Parlia- 
ment said “let the Local Legislature decide that.” 
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The case would stand thus, therefore, on the bare words of section 
92, sub-sections 18 and 14, and without considering Lord Selborne’s 
second test, “Is there anything in the rest of the British North America 
Act mcompatible with the evidence of this power in the Local Legisla- 
1030 ture?” And the answer to this is, I think, not far to seek. It is not only 
extremely clear on the Act itself, but hasin effect been judicially settled by 
the ultimate authority in Canada, approved by the Judicial Committee of 

the Privy Council. 


The steps leading to this conclusion are these: By section 96 the 
Judges are to be appointed by the Governor-General. By section 99 they 
are removable by the same authority, on the address of the Senate and 
House of Commons. By section 100 they are wholly maintained by the 
Parliament of Canada. The Province has no voice in any of these matters. 
How can it be said that the Judges are exclusively Provincial officers 2 

1040 And if not exclusively Provincial, then they are officers of Canada. “If an 
officer is employed by the United States,” says Chief Justice Marshall, 
“he is an officer of the United States.” (United States v. Maurice, 2 Brock, 
see page 102). The Governor-General directly represents and, so to speak, 
personates the Queen. The Lieut.-Governor, from whom strictly Provin- 
cial appointments emanate, only represents the Governor-General. The 
effect of the appointments is different accordingly. Surely the Judges of 
the Supreme Courts, selected, commissioned and paid, and removable by 
Canada, are employed by Canada, and so, officers of Canada. On that very 
ground the Province has abandoned their claim to tax our incomes; and 
1050 the Dominion Executive have instructed the Provincial Executive that they 
alone claim the right of disposing of the Judges’ services, as by imposing 
other duties; and to temporarily dispense with their services, as by grant- 
ing them leave of absence. These matters are not conclusive evidence of 
the meaning of the Act; but they are very cogent evidence; deliberate 
opinions of high Executive authority ; repeatedly made by the Dominion, 
and subinitted to by the Province ; and what is most important, judicially 
approved (so far as the question arose) in Valin v. Langlois. In fact, but 
for the course of British Columbia legislation for the last 8 or 4 years, every 
authority, both of the Dominion and of the Province, would seem to have 
1060 been entirely of one mind ever since 1874, that the Judges of the Supreme 
Court in any Province are Dominion officials. The consequences are not 
far off. By section 129 (upon the importance of which in this argument 
the Judges rely in Valin v. Langlois.) ‘All laws in force in Canada, Nova 
Scotia or New Brunswick at the Union, and all legal commissions, powers 
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and authorities. and all officers, judicial, executive and ministerial, exist- 
ing therein at the Union, shall continue in Ontario, Quebec, Nova Scotia 
and New Brunswick, respectively, as if the Union had not been made, 
subject nevertheless..........to be repealed, abolished or altered by the Parlia- 
ment of Canada, or by the Legislature of the respective Province accord- 
ing to the authority of the Parliament or of that Legislature under this 
Act.” 


Now it is perfectly undoubted that the Supreme Court of British 
Columbia, and two of its present Judges existed in the Colony of British 
Columbia at the time of the Union. They, therefore, continued to exist 
in the Province since the Union; and so do their commissions, their 
powers and authorities as ifthe Union had not been made. The change 
of name from “Canada” to “Quebec” and “ Ontario” in the above 
sections is suggestive It is not that the former Provincial Courts, Judges, 
etc , in the old sense of “ Provincial” are to become “ Provincial” in the 
new sense. On the contrary, the former Courts and Judges with all the 
powers and jurisdiction over all matters, both in section 91 and section 92, 
in short, as they existed in the completely autonomous provinces, are 
to be continued after the Union in the same geographical limits, though 
they are now called “provinces” in quite a different sense. All the 
Judges appointed since Confederation are by their commissions expressly 
to have all the powers and privileges of the other Judges. Among the 
powers and authorities which the Judges undoubtedly had under the 
British Columbia ordinance of 1869, confirmed by the British Columbia 
ordinance of 1870, are all the powers and authorities (which as to rules of 
procedure are extremely full) of the former Courts of Vancouver Island and 
of the Mainland, and of the Judges thereof (1869 Merger Act, section 11). 
And besides this, the Act of 1869 gives authority to the Chief Justice alone 
“from time to time to make all such orders, rules and regulations as he 
“shall think fit for the proper administration of justice in the said Supreme 
“Court of Britith Columbia.’ And this is confirmed, as I have said, by an 
ordinance of the ensuing year, immediately before Confederation. All these 
powers and authorities the section 129 preserves inviolate, until abolished, 
repealed or altered by the Dominion Legislature or the Provincial Legis- 
lature, according as either shall have authority under the British North Ame- 
rica Act. But the Judges are Dominion officers, over whom the Dominion 
Executive and Parliament have between them, by sections 96, 99 and 100, 
the fullest authority, and over whom the Provincial Executive and Legisla- 
ture have no authority at all, discoverable by the Judges in Valin v. Lang- 
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lois. The powers and authorities, therefore, by the British Columbia 
Colonial Ordinance of 1869 remain intact at this day, subject to the powers 
by section 129 expressly reserved to the Dominion Parliament. 


Ido not think it can be argued, at any rate it was not argued, that the 
distributive words at the end of section 129 have reference to the subjects 
handlec by the Courts, officers, &c., and not to the Courts, officers, &c., 

1110 themselves. In the first place, the words of the statute are perfectly plain, 
and contain no reference to any particular topics, the passive subjects, 7. e., 
enumerated in sections 91 and 92, but only to persons and their powers, 
active agents, owing allegiance to the one legislature or the other. And 
when construed of such, it is perfectly reasonable and clear. If it be at- 
tempted to be applied to the enumerated topics in section 91 and section 
92, it leads instantly to quite absurd confusion. It would provide, for in- 
stance, that the Dominion Parliament alone had power to legislate concern- 
ing the procedure in trying a question in the Supreme Court here concern- 
ing the post office, or shipping, or currency, or any of the matters in section 

1120 91, or rather, not expressly mentioned in section 92; but that in trying a 
question on any of the subjects enumerated in section 92, the Provincial 
Legislature is to have power to determine the procedure. And we should 
probably have the Dominion Parliament enacting (if it thought fit to 
legislate on such atopic) that a ful] court might consist of two Judges, and 
should sit whenever required by the business of the suitors, and on such 
notice as it should think proper; andthe Provincial Legislature declaring 
that it must consist of three judges or more, and must not sit oftener than 
once in a year, or, as was put in argument, once in five years, and at a time 
appointed by the Executive. Nay, we should have greater confusion still, 

1130 and indeed, absolute contradiction. For as the Legislature having authority 
may under section 129 go so far as to abolish these former courts, it is clear 
that if we are to ascertain the respective authority by reference to the enumer- 
ated topics in sections 91 and 92 we might have the Dominion Legislature 
keeping this Court on foot for determining all questions of bankruptcy, 
currency, &c., and the Local Legislature abolishing it so far as regards all 
questions of inheritance, of legitimacy, or of civil rights generally. And 
the Local Legislature are to have power to do all this, though they are to 
have no voice in the removal of asingle Judge (section 99.) It is, in my 
opinion, improper to force the words of a statute out of their natural mean- 

1140 ing with the sole result of introducing confusion and contradiction. More- 
over we must not forget the clear words of section 91. Whatever is not 
exclusively given to the Province, falls wholly to the Dominion. And even 
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according to the forced view of the latter part of section 129, which I have 
been endeavoring to indicate, it is at all events quite clear that power over 
the Supreme Court and procedure therein would not thereby be exclusive- 
ly given tothe Province. Therefore, by section 91, it is exclusively given 
to the Dominion Legislature. 


And with this view agrees also section 130, which is to be taken in 
connection with the concluding words of section 129, which it immediate- 
ly follows, being in pari materia, and, I think, intended to explain them: 1150 
“Until the Parliament of Canada otherwise provides, all officers of the 
“several provinces,” [7.e., before Confederation] “having duties to discharge 
“in relation to matters other than those coming within the elasses of sub- 
“jects assigned exclusively to the legislatures of the Provinces ” [after Con- 
federation] “shall be officers of Canada, and shall continue to discharge the 
“duties of their respective offices as if the Union had not been made.” 


The Attorney-General treated this clause very briefly, dismissing it as 
quite irrelevant, though I think even if it stood alone, it would suffice to 
dispose of the whole case. He said, as well as I could follow him, that it 
was intended to apply only to officers after Confederation whose duties were 1160 
confined exclusively to matters outside of sub-section 92, 93. But it is evi- 
dent that this is not the natural meaning which would be put by a person 
of ordinary understanding on section 180. And an Act of Parliament 
 loquitor ad vuegus. In fact, in order to support this meaning some word 
like “merely ” or “ solely.” must be introduced, and the tenses employed 
entirely disregarded. “Having duties” means properly “now having,” 

t.e, at the time of passing the Act, though it might mean “who shall at 

any time have.” But the terminating words “shall continue as if the 
“union had not been made” shows clearly that the section is speaking of 
officers existing before the union, ¢. e. in the “ Provinces” while still auto- 1170 
nomous, and therefore of officers who might well have duties over many , 
matters both in section 91, and also in section 92. As to these officers a 
difhculty, it was foreseen, might well be felt, whether they were to fall 
under the authority of the Dominion Parliament or of the Local Legislature, 
under the distributive words at the close of section 129. Thereupon this 
section 130, following naturally on the last words of the previous section, 

is obviously intended to meet that difficulty and explain the position of 
these officers with dual duties. They shall be officers of Canada. The con- 
struction suggested by the Attorney-General, besides the objections pointed 

out, would lead to this consequence, that the framers of this treaty of Con- 1189 
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federation, as it is not improperly termed, thought it worth while to pro- 1190 
vide for a case which was perfectly clear, and omitted to provide for a diffi- 
culty which must have been immediately present to their minds ; 
indeed, forced on them by the concluding words of section 129. 
There could be no difficulty, in the case of officers whose duties 
were purely of Dominion cognizance, though locally dwelling and 
working in a Province. In some Province they must dwell, and work, 

if they were to dwell and work in Canada at all. The only difficulty that 
could arise was in the case of officers whose duties partly concerned Canada 
generally, partly the Province (the statutable Province) alone. This, how- 
ever, according to the Attorney-General escape the notice of the negoti- 1200 
ators and they introduced’a merely useless proviso. Useless, even for the 
Attorney-General’s argument; for on no possible construction can it be 
supposed that section 130 hands over any officer at all to the Local Legis- 
lature, which is the proposition he has to establish. This proviso, section 

130, even as the Attorney-General reads it, certainly gives to the Province 

no exclusive power over any officer or thing whatever. 


There is indeed a short sub-section in section 92 which the Attorney- 
General did not think it necessary to discuss, but which seems wholly 
irreconcileable with his position that the Supreme Court Judges are merely 
Provincial officers. I mean the 4th sub-section. “The Local Legislature 1210 
“shall have power to make laws in relation to the establishment and tenure 
‘of Provineial officers, and the appointment and payment of Provincial 
“offices.” But by the almost immediately following sections of the British 
North America Act, 1t is the Dominion authorities which have to appoint, 
remove and pay the Judges of the Superior Courts. If these Judges are 
Provincial officers, it seems to follow that notwithstanding the words of the 
sub-section 4, the care (and the duty) of legislating concerning the salaries, 
ete ,of Provincial officers is not, on the whole Act, exclusively reserved to 
the Local Legislature, And without going so far as to say that that care 
and duty (including provision for the salary of the Attorney-General him- 1999 
self), is therefore wholly cast upon the Dominion Parliament and Govern- 
ment, it seems clear that we should have here, in almost consecutive 
sections, a very remarkable contradiction if the Act intends “Provincial 
officers” to include Judges of Superior Courts. A similar incongruity, 
though not leading so directly to a reductio ad absurdum, arises on sub- 
section 8 of section 91, reserving it to the Dominion Parliament exclusively 
to provide for fixing and paying the salaries of all Dominion officers ; surely 
intending by that term to include the Judges who are spoken of four or five 
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sections further on. There certainly is no express power reserved to the 
Dominion Parliament to legislate for providing the salary of any Provincial 1230 
officer, eo nomine. In fact, if the J udges of the Superior Courts are taken 

to be purely Provincial officers, every section of the Act referring either to 
Provincial or Dominion officers, has to be forced, and becomes anomalous. 

If heid to be Dominion officers, the construction immediately becomes 
natural and harmonious. 


All these five sections, viz.: 96, 99, 100, 129, 130, are evidently 
founded on a fundamental principle of the British North America Act: 
(viz.) that while local legislation, properly so called, i.e. concerning 
strictly local matters and rights, was to be handed over absolutely to the 
respective Provinces, all authority over matters of general importance to 1240 
the Dominion was to be retained by the Dominion Legislature. And in 
order to safeguard these objects, and ensure that this division of functions 
should be observed, all the Superior, District and County Courts in 
every province after Confederation, (i. e.),in the whole )ominion, were 
to be presided over by officers of Canada, and to be subject io the control of 
the legislature and executive in Canada,—Courts inferior to these, if created 
by the Local Legislature in any Province, being left to be dealt with by the 
Legislatures which called them into existence. 


And with this seems also to agree section 94, which provides that 
“after the passing by Parliament of an Act for Uniformity and civil rights, 1250 
“ete, and procedure throughout the Dominion ” (confirmed and adopted by 
the Provinces as therein mentioned) “the power of Parliament to make 
‘“‘laws in respect of such matters shall be unrestricted.” That is to say, not 
that Parliament shall then for the first time have power, but that the exist» 
ing restrictions shall then for the first time be removed. There seems to be- 
as I read the British North America Act, one restriction on the interference 
of Parliament, and only one, (viz.) section 129, confining it to Courts held 
before officers of Canada; and section 94 seems to allude to this. I do not 
say that this is the only possible grammatical sense of section 94, but this 
interpretation supports and is supported by many other sections of the Act, 1260 
whereas any other interpretations seem to raise anomalies. For the language 
of section 94 and of many other sections seems hardly compatible with the 
notion that until the passing of such an Act as therein referred to, Parlia- 
ment is to have no power whatever to legislate concerning a single Court 
in the whole Dominion ; and that by simply refusing consent to any con- 
templated Act, any province could for ever condemn the Dominion Parlia- 
ment to perpetual impotency. This would soon compel Parliament to 
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exercise its undoubted power of extinguishing all the Superior Courts in the 
Dominion by simply leaving them to perish ; and then it would fall back, 
probably, on the power of creating new courts under section 101; but 
whether these would meet the difficulty, quere. 


There was one suggestion made by the Attorney-General which I had 
almost forgotten. It appears to me to be very immaterial ; but as he insisted 
on it at some length, I may mention some of my reasons for neglecting it. 
It was that the “ organization and maintenance” ofa court meant something 
more than the appointment and payment of the Judge or Judges of the 
Court; that it included among other things the appointment and mainten- 
ance of all the officers of the Court, registrars, etc., the providing court- 
houses, chambers, etc., preparations for trials of crimes, juries, etc, all which 
are now provided by the Province and at Provincial expense; and thus, 
that the Supreme Court of British Columbia has never, since Confederation, 
been wholly organized or maintained by the Dominion, who have under- 
taken merely the nomination and the salaries and allowances of the Judges. 
Tam very much oi the Attorney-General’s opinion as to one part of his sug- 
gestion. I have always thought that the Registrars and officers were part 
of the Supreme Court, and ought to be designated and maintained by the 
Dominion authorities alone, both on the words of the British North America 
Act and on the policy of the thing. I have often pressed my views on the 
Dominion Government, ever since 1872, and I have never been satisfied that 
my arguments were met by any attempt at argument on the construction of 
the Act. T was not likely therefore to have omitted this consideration. But 
it does not seem to govern the present question. Whether the expenses of 
the Supreme Court of British Columbia are, in the fullest sense of the word 
“Courts,” wholly defrayed by the Dominion or not, it cannot be said 
that it is a Court, “constituted, maintained and organized” by the 
province within sub-section 14. The consideration that the Registrar has 
hitherto been paid by the Province cannot affect the position that the J udges 
at least are, according to the reasoning in Valin and Langlois, officers in 
Canada, and subject as such to the authority of the Parliament of Canada, 
and therefore to that Parliament alone, for they cannot be subject to two 
different legislatures at once. It cannot affect the direct and express pro- 
_ visions of section 129, that all the powers and authorities which the J udges 
(who at all events are “judicial officers ”) had before Confederation, are to 
continue after Confederation, until altered by the Parliament of Canada; 
nor those of section 130, that we are to “continue to discharge our duties as 
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These are the principal matters which have suggested themselves to me 

in considering the recent Acts of the Local Legislature. Some of the points 

on which I have ventured to rely are, I have been told, new; not 

put forward in any of the text books or reported cases; indeed, rather 3010 
opposed by the dicta in some report ; e. g.: 1st. The proper force now for 

the first time claimed for the word “ those,” in sub-section 14 of section 92. 
(2nd.) The force claimed for the word “exclusive ” in section 91, and that 

the exclusive grant to the province must appear from the whole Act, not 
from any particular section. (8rd.) The restriction of the grant in section 

92 to strictly legislative functions, so that no grant to the local legislatures 

is thereby conveyed or intended to be conveyed of functions essentially 
executive or judicial. (4th.) The application of Lord Selborne’s dicta in R. 

vs. Burah in this way, that if the clauses now impeached deal with a matter 
essentially judicial, they are not at all within the powers of the local 3020 
legislature ; if essentially legislative, the power cannot be transferred. (5th.) 

The application of the “exclusive grant” notion to the concluding words of 
section 129, so that ifthe Dominion Parliament have thereby any power, the 
Local Legislature have none. (6th.) The distinction I have endeavored to 
draw between the different senses in which the words ‘“ Province,” “ Pro- 
vincial,” are used, and other instances, perhaps. But the question 1s not 
whether these distinctions are new, but whether they are true ; and I think 
they are; that they quite accord with the principles of the decision of the 
Supreme Court in Valin vs. Langlois, (8 Canada Supreme Court R. I.), and 

may even, | venture to hope, explain away some carpings and anomalies 3030 
which have been objected against that decision. 


We were reminded that we could not condemn these sections as un- 
constitutional, merely because we thought them inexpedient ; that the 
question of policy was wholly for the legislature. That is undoubtedly so ; 
if the local legislature have the power, they alone must judge of the policy. 
But I cannot refrain from pointing out that recent legislation seems to aim not 
at the administration but at the non-administration of justice, and affords a 
clear proof of the wisdom of the framers of the British North America Act 
when they removed these matters, as I think it has removed them, from the 
control of the Local Legislature. The effect of the whole scheme is such, that 3040 
if the Judges of the Supreme Court had of their own mere motion announced 
the resolution to do what the recent legislation authorizes, and in some re- 
spects, attempts to command ; if we had taken up our residences, one in 
Queen Charlotte Island, another at Joseph’s Prairie, a third on the Semil- 
kameen and the other two at Kamloops and Richfield, and further an- 
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nounced that we would not listen to suitors seeking a review ofa nisi prius 
decision, save at intervals of twelve months, it seems highly probable that the 
indignant and injured suitors might readily have procured addresses from 
the Senate and House of Commons to remove us from offices, the duties of 
which it might truly be said we had practically renounced. Not, however, 3050 
on account of this unreasonableness, nor because it contradicts the text of 
Magna Charta (an Imperial Act); but for the reasons I have alleged, I 
think that the provision in section 28 of 1881, chapter 1, forbidding a Full 
Court to be held save at intervals of a year ; and section 32, chapter 1, 1881, 
and section 17, 1879, chapter 20, so far as they assume to create rules of pro- 
cedure in the Supreme Court, or to authorize any other body of men to make 
such rules, are unconstitutional and void. 


Mr. Theodore Davie for the plaintiffs contended that the whole of addi- 
tional rules of Court, the so-called “ Amendments,” must be condemned, on 
this ground: They are founded, in the main, and almost in every detail 3060 
also, on the words and spirit of section 32 of the Act, 1881, viz., with the 
paramount object as expressed in that section, of carrying out the Local 
Statutes of 1878 and 1879 with reference to the districting of the Judges of 
the Supreme Court. That those Acts are all in pari materia with the Acts 
of 1881, c. 1, and therefore must be read together: (Waterlow vs. Dobson 
27 L. J. Q. B. 55, and see. 2 App. Ca. L. R. 762), that they are eminently and 
flagrantly unconstitutional ; and that these “ amendments,” made avowedly 
in order to carry out unconstitutional Acts, an object to which the rights of 
the Dominion and the convenience of private suitors are alike sacrificed, 
must be declared to be of no effect. Mr. T heodore Davie further urged 3970 
that an Act of the Local Legislature may be declared void, judicially, not only 
for direct conflict with or transgressions of the British North America Act, but 
for any obvious repugnancy to or hindrance of its intention; according to 
the observations of C. J. Harrison in 40 U. C. 488, and Hawkins vs. Gather- 
cole (1 Deg. M. and G. 1). And, without in the least disputing the power 
of the Local Legislature to divide the Province into such districts as they 
may think fit (the term “ district” since Confederation seems unimportant) 
and to appoint and maintain in each distret such Judge or Judges as they 
may choose, and who may be able and willing to serve (persons under other 
engagements would probably require in the first place the sanction of their gggq 
employers) and to confer on their new courts such jurisdiction as they 
_ pleased (subject always to the review of the Supreme Court) it is of course 
obvious that there are many grounds on which divers clauses of the 
“ Judicial Districts Acts” may be impeached. They may be said to be 
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directly in the teeth of section 129. Can anything, it may be asked, be 
more clear and express than section 96 of the British North America 
Act,—‘“ The Governor General shall appoint the Judges of the Superior 
“District and County Courts in each Province ?” Can anything be aclearer 
infraction of that provision than section 8 of the Local Act, 1878, which 
says that after that Act comes into force, the existing County Court Judges 3090 
shall no longer preside in the County Courts, and that certain other de- 
signated persons shall perform all the duties of the County Court 
Judge ? 

“An office,” says C. J. Marshall, cited approvingly by C. J. Harrison (40 U. 
C. 491), “is a public charge or employment. He who performs the duties 
of the office is an officer. If employed by the United States he is an officer 
of the United States.” It may well be argued, that if the Local Legislature 
can, notwithstanding the above section, arbitrarily forbid any one class of 
the officers there mentioned to perform the duties of his office, and command 
such person as they may choose to perform these duties, they may equally 3100: 
displace and appoint substitutes for them al], including the Supreme Court 
Judges. Ifthese assumptions are legal, it would seem, as the Attorney- 
General alleged, that the Local Legislature is really omnipotent ; and it is 
difficult to see why it should not with equal authority depose the Lieuten- 
ant Governor and appoint some other person to perform his duties. It is 
true, by sections 58, 59 and 60 of the British North America Act, the Lieu- 
tenant Governor in each Province is to be appointed by the Governor 
General, removable by the Governor General, and paid by the Parliament 
of Canada. But these are precisely the authorities who appoint, remove 
and pay the Judges of the Superior, District and County Courts in each 3110 
Province (District Courts in these sections mean courts constituted before 
Confederation). Indeed it might be argued that the position of the Lieu- 
tenant Governor was weaker than that of the Judges of Supreme or County 
Courts, for these are protected against the efforts of the Local Legislature by 
a special clause, section 129, whereas the Lieutenant Governor (the office 
being previously unknown) has no such protection. Then as to the indirect 
unconstitutionality of these Acts, from their intention, and effect, Mr. 
Davie’s argument was, if possible, stronger. The suitors have a right to 
the attention and care of all the Judges, in the consideration of the laws, 
whether made by the Dominion or by the Local Legislature. The isolation 3120 
of two or more Judges in distant localities where they never can have any 
opportunities of hearing or entering upon any legal argument not only 
tends to depreciate their judicial power by non-user (Lord Eldon used to 
say that no man was so good a lawyer at the end of the long vacation as he 
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was at the beginning of it) but to deprive their colleagues also of the inesti- 

mable advantage of full and confidential discussion ; and so tends to dis- 
able the whole Bench. For every Judge in turn may be thus banished: 

' It deprives the suitors of the advantage of having their cases decided by the 

absentees. We are even now deprived of the presence of our colleague, 

Mr. Justice McCreight. Indeed, if there were any difference of opinion 3130 

between the Judges now in Victoria, that absence would have rendered 

further delay necessary, as we certainly should not deliver a judgment of 

this importance by a bare majority, or perhaps, by no real majority. The 

Acts enable the executive to select which Judge shall try, or shall not try, 

particular criminals or disputes. For the Acts do not contemplate, appar- 

ently, the permanent residence of any one Judge in any one place, 

but the removal of them at the arbitrary dictation of the Local Execu- 

tive, whenever and wherever they may deem necessary. Coke says that 

the criminal shall not be allowed to select which of several Judges shall 

try them; it seems conversely that neither should the Crown enjoy that 3140 

privilege. But the main reason, on grounds of policy, would seem to be 

that it aims the most direct and scarcely veiled blow at the indepen- 

dence of the Judges. No Judge can tell what new district may be 

ereated, or how soon he may be arbitrarily directed to reside at 

McDame’s Creek or Parsley River. It is in vain to say that the 

selection both of the Judge and of the district is now to be made by the 

Dominion Executive. They know the Judges merely by name, the dis- 

tricts perhaps not even by name, and must act solely on the information of 

the Local Executive, who would thus acquire complete power to pack the 

Bench as they pleased, and obtain what decisions might suit them. Inde- 3150 

pendent minded men would not accept or retain their appointments on 

such terms, and subservient men alone might occupy the seat of judgment 

in those parts of the Province where suits were likely to occur. It may 

well be argued, and it was argued, without any answer being attempted, 

that a grant of power to the Executive (with apparently a Parliamentary 

direction to use it) to lay down wholly varying rules of practice in differ- 

ent parts of the Province* with the express object of carrying out acts 

prima facie unconstitutional, for the avowed purpose of directing the con- 

duct of non-existing courts, and with the result, palpable and obvious, of 

impeding and, in fact, preventing access to an existing court, must be for 3160 

those grounds alone unconstitutional. And perhaps those grounds would 

be sufficient if, after argument, we should determine that they were well 


*See 32nd sec., quoted ante p. 12. 
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taken. As these arguments were raised I notice them. I give no opinion 
upon them, because I think the sole point before me may be quite satisfac- 
torily decided in the answer to these questions: Ist, Are the sections 28 
and 32 of the Act of 1881 (so far as they go to restrain the sitting of a Full 
Court and to authorize the Lieutenant-Governor in Council to appoint the 
time of the sitting of a Full Court) authorized by the British North America 
Act? And secondly, do the “Amendments ” (I assume them to be issued 
in the proper form of an Order in Council) contain rules and reeulations 3170 
binding on the court or on the suitors? And I am of opinion that the im- 
peached sections and amendments are invalid on both those grounds; 
that there are no words in the Act which confer on the Local Legislature 
the power it has assumed; and that there are several clauses in the Act 
which designate other authorities as being invested with that power. 
The consequence is, I think, those sections are unconstitutional and void, 
so far as they enact or provide for the enactment of rules of procedure 
in the Supreme Court, and the so-called ‘‘ Amendments” must fall with 
them. We shall immediately consider what steps should be taken for 
the relief of the suitors in this difficulty. 3180 


Before delivering judgment Mr. JUSTICE CREASE remarked that 
as the Judges had prepared their judgments separately, and he had now 
for the first time heard or seen that of the Chief Justice, it would not be 
surprising that his own observations should run partly over the same 
ground. He then proceeded to render the following judgment :— 


CREASE, J.— 

In forming a judgment upon a case argued at such length and with so 
many authorities upon matters which are of such grave importance —not 
only to one province, but to the whole ominion—it is necessary as much 
as possible to narrow and define the issues that have to be authoritatively 3190 
determined by our decision. For that purpose it is advisable to clear offas 
may usefully be done all points and subjects of a preliminary nature, that 
we may address ourselves tothe task immediately before us, forming a 
judgment, whether we can hear the appellants? and how? We have to 
render a decision in the case. That will be found an enquiry of en- 
grossing interest. In considering these points we are not at liberty to fol- 
low the plan which the learned Attorney-General, having no connection 
with the Thrasher case, and intervening only as amicus curie at the sug- 
gestion of the Court, and himself unfettered, was enabled to adopt; but we 
have to recollect that our office in the first instance is to determine if 3200: 
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possible the case before us. To give the relief sought, or failing that, to 
point to the best means available for procuring a proper hearing for the 
appellants before a suitable tribunal; with an ultimate view to a final 
appeal to the Supreme Court of Canada, perhaps even to the Privy Council 
at home. 

The point which first presents itself for determination is :— 

Are we afull Court under Rule 404 A of the “Amendments to the Supreme 
Court Rules, 1880,” which prescribes that “ Sittings of the full Court shall 
“be held in Victoria for the year 1881 on Monday, the {9th day of Decem- 
“‘ ber,”—and able thereunder to dispose of the Thrasher case so as to enable 3210 
the parties dissatisfied to appeal to a higher Court ? 

If we are not a full Court under that assumed authority, are we, or can 
we become able, as a full Court of the Supreme Court in any other way to 
give the relief sought? Ifso, it will be our duty to give it. 

The considerations and reasonings which will be absolutely necessary 
to enable us to reach such an end, will also of necessity oblige us to deal 
with the fundamental principles that underlie the whole case. 


These will compel us to consider also the points raised by Mr. Theo- 
dore Davie, for our course must of necessity be dictated by the case before 
us, and proceed in an inverse order to the argument of the Attorney- g999 
General, and in doing so to consider as including all Mr. Theodore Davie’s 


points several vital questions in connection with— 

(1.) The authority of the Lieutenant-Governor in Council to make the 
“amendments ” in question. 

(2.) That of the Local Legislature to delegate the power. 

(3.) That of the Local Legislature to make such rules of procedure 
themselves and legislate thereon direct. 

And as an integral part of the same system of Supreme Court legis- 
lation referred to us by the plaintiff in this case and raised in Regina vs. 
Vieux Violand :— 3930 

(4.) The powers claimed by the Local Legislature to break up the resi- 
dential unity of the Judges by distributing them about to reside in distant 
parts of the province. 

The first matter which has to be discussed is that last advanced by the 


Attorney General, viz: the allegation that by three judgments, one by each 
of the three Judges now here, viz: Saunders vs. Reid Bros. by the Chief 
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Justice,—Harvey vs. the Corporation of New Westminster by myself—and 
Pamphlet vs. Irving by Mr. Justice Gray—the immediate question before 

us was already settled; for that each Judge had authoritatively acknow- 
ledged that the Lieutenant-Governor in Council was the only proper 3246 
authority to make Rules of Procedure for the Supreme Court. Two out of 

the three were shown to be inaccurate versions of what was decided and 

the reasons; and I regret that I have had no opportunity of comparing my 

own judgment with what purported to be a printed copy, as the original 

has not, that I can learn, been returned. Judges and Courts cau not be 

_ bound by copies of decisions suddenly sprung on them in a very serious case, 

and which they have had no previous opportunity of revising. It is anin- 
variable practice for Judges to revise their judgments previous to their being 
produced as authorized reports. But if, arguendo, the alleged copies were 

all correct, none of them affects to decide the point, as that question was 3950 
never raised in either of the cases; but the contention was in the opposite 
direction, so of course the point could not be judicially decided. 


The headings on each alleged copy, which affected to record a decision 
affirming the power of the Lieutenant-Governor in Council to make rules 
and regulate what kind of cases shall be appealed to the Supreme Court and 
what not, were entirely unauthorized. 


All that the production of these judgments goes to show is, that each 
of the three Judges named was endeavoring to find a way out ofa deadlock 
in the administration of justice which the rule-making body had produced, 
and at last succeeded in doing so. The points now raised have, therefore, 3260 
still to be decided. 


Reluctant as all Judges are, by education and habit, and the conserva- 
tive nature of their daily avocation, to enter into delicate constitutional 
questions, or to shake the stability of either legislative or judicial institu- 
tions (the breath of whose life, the sole secret of whose power for good, is 
the implicit confidence and trust they inspire) they are especially so when 
there may be a possibility of being themselves considered to be personally 
interested in the result of the investigation. When, however, unless they 
do so Justice is barred, duty steps in and compels them to undertake the 
task. The cases in the books shew that there is no escape then from a 3270 


decision, even if it be only to open the door for an appeal. 


The points raised by Counsel in the Thrasher case has been sent back 
to the Judges here from the Supreme Court of Canada at Ottawa expressly 
for the purpose of obtaining our opinions on the question. Without our 
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giving a decision the appellants would he debarred from obtaining justice. 
By our rendering a judgment in the premises either party aggrieved there 
may appeal the same to the Supreme Court at Ottawa ; if still discontented 
there, take the question to the Privy Council in England. 


There was also another matter, though of very secondary interest or 
importance, and not in any way necessary in the determination of any of 3989 
the points raised ; but alluded to by the learned Attorney-General in his 
argument, which deserves a passing notice. He quoted an incidental 
allusion in the judgment of the Supreme Court in the McLean case to an 
early proclamation clothing the British Columbia Court with Queen’s Bench 
powers. He stated as the result of his enquiries that nothing could be 
found but the rough draft of it and one fair copy; no second or amended 
copy signed. No correspondence with the Colonial Office as usual on such 
occasions, or any notice of publication in any Gazette that he could discover, 
and the presumption, therefore, was, he contended, against its existence, 
for a secret law even if signed, would not be valid. 3290 


That is not the conclusion at which I have arrived; my conviction is 
very different. For in 1858-1859, being then the first and only practising 
barrister in Vancouver Island and British Columbia, and then entirely 
independent of the Government, I was engaged against the Crown to defend 
the prisoner in Regina vs. Neil, the first murder case in British Columbia 
set for trial at Langley. I was then authoritatively informed in answer 
to enquiry as to the Constitution and Criminal jurisdiction of Mr. Justice 
Begbie’s Court that it had (for how long was not stated) all the powers and 
jurisdiction of the Court of Queen’s Bench. This, also, came out in Court 
before the learned Judge, who drew it for Governor Douglas and Mr. ga99 
Solicitor-General Pearkes, who prosecuted for the Crown at the trial: and 
the value of the special verdict rendered by the jury after a hot contest (in 
which an American ex-Judge took a very leading part) was tested before it 
on the following day as a Court of Queen’s Bench and judgment rendered 
thereon accordingly. Had there been any doubt at the time it would have 
been my duty as prisoner's counsel with a verdict equivalent to wilful 
murder against him to have demurred to the jurisdiction or used any legiti- 
mate means to procure some remission of the sentence necessarily antici- 
pated. The non-discovery of the proclamation and the absence of notice of 
proclamation—often of the slightest kind—and when there were no news- 9914 
papers in British Columbia, and the absence of the correspondence is not 


surprising considering the disorganized state of the early records. The 
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lapse of so many (over twenty) years acquiescence, and the fact that it was 
entirely superseded only a few months later by another proclamation giving 
the Court the amplest powers,—these considerations quite account for its 
non-appearance now. There are several acts of Vancouver Island and 
proclamations of the Mainland similarly circumstanced, yet always dealt 
with as acts and on the ordinary legal presumptions in such cases, deemed 
rite acta too. Its only interest now is as a historical incident connected 


with the first trial for murder in British Columbia. 


The historical account which the Attorney-General gave of what he 
considered to have been the early constitutional history of the Island and 
the Main, until they formed the present united Colony of British Colum- 
bia, was not without its interest to me, although unable myself to regard 
it in the same light or draw from it the same conclusions as himself. 
As I regarded it, it was impossible not to feel that there was force 
in a remark which that learned gentleman made; that in the convictions 
he entertained on that subject he was either very right or very wrong. 
With all respect I am not prepared to dispute that position. Another 
preliminary point, although somewhat out of its proper order here, must 
be noticed. The same learned Counsel, to whom we are indebted for pre- 
senting to us one of the sides of the argument, was anxious to impress on 
our minds that this Supreme Court, which is the acknowledged heir of all 
the powers and privileges of all the previous Supreme Courts of British 
Columbia, is not one of Imperial descent, but was constituted solely by and 
in the Colony. Now setting aside the Royal Commission of the Chief 
Justice under Her Majesty’s own hand and signet, and my own appoint- 
ment by Warrant under the same Royal hand and seal, the present Court, 
and each of the Judges thereof, is direct heir of the Supreme Court of Van- 
couver Island and its Judges. The learned Attorney-General entirely 
omitted to mention that this was a Court created and appointed direct 
under an Act of the Imperial Parliament, the 12th and 13th Victoria (1849), 
an Act to provide for the administration of justice in Vancouver Island, 
and that this occurred before it became a Colony properly so-called, and 
years before it had a Local Legislature capable of taking advantage of sec- 
tion 2 or of dealing with the constitution of its Courts, and in fact it did 
not do so. Indeed, it is a question if it ever was in its origin a legally con- 
stituted Legislature, although it had acted as such for years. Under that 
Act, 12 and 13 Victoria, and the Order of the Queen in Council of the 4th 
April, 1856. The Supreme Court of Civil Justice of Vancouver Island was 
created direct from England. Mr. David Cameron by the Queen’s Com- 
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mission was created Chief Justice, and alter him Sir Joseph Needham, until 
the union of the two Colonies into one, when all the Courts and their 
several jurisdictions, authorities and privileges were combined and handed 
down to the present Supreme Court of British Columbia. Sir Matthew 
Baillie Begbie became the sole Chief Justice; myself the Puisne Judge. 
Now, this Order-in-Council under the Act gave the said Supreme Court 
“full authority from time to time by any Rules or Orders of Court to be by 
‘them (sic) from time to time for that purpose made shall seem meet to frame, 


‘“‘eonstitute and establish such Rules, Orders and Regulations as shall seem 3360 


“to meet touching and concerning the time and place of holding the said 
“ Court, and touching the forms and manner of proceedings to be observed 
“in the said Court and the practice and pleadings, upon all actions, suits 
“and other matters, indictments and information to be brought therein.” 
Bail, witnesses, evidence, admission of barristers and attorneys, sherifts, 
lunatics, Probate, all costs and fees of Court and its officers, and in fact “all 
“other matters and things necessary for the preper conduct and dispatch 
“ of business in the said Court.’ “And all such Rules and forms of prac- 
“ tice, process and proceedings were to be framed in reference to the cor- 
“responding Rules and Forms in use in Her Majesty’s Supreme Courts of 
“Law and Equity at Westminster,’ subject to the Governor’s approval. 
The same order under the special powers gave also by a separate clause 
generally “to the said Supreme Court full power, authority and jurisdiction 
“to apply, judge and determine upon, and according to the laws then or 
“thereafter in force within Her Majesty’s said Colony.” Chief Justice 
Cameron’s Commission and Jurisdiction were very full; and covered all 
matters whatsoever, Civil and Criminal. A reference to the Act and Order 
in Council will shew that the powers of the Court and the Judge thereof 
were as ample as could be made. And these were sent out ready made 
direct from the Imperial Covernment, so that that Court was not constt- 
tuted by the Colony and a fortiori by a subordinate province of a Colony 
And in the consideration of that Act the construction of law is in favor of 
the present Court. 

For if there be anything more advantageous to it from the Vancouver 
Island Court, to whom it is heir, being of more direct Imperial constitution 
under this Act than under any others, then this Court and its Judges are 
entitled to the benefit of that advantage under the judgment of Jessel M. 

RB. in the case of “The Ettrick 6, L. R. Probate 134, where on a question, as 
to which of two Acts affecting the same subject matter should apply,—the 


3370 


3380 


Thames Conservancy Act of a General Act, the learned Judge says: “The 3890 


“ answer is that the powers given by Thames Conservancy Act are so much 
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“more advantageous to them that of course they were acting under those 
“powers, and not under the General Act.” 


In all the period from 1857 up ‘to Confederation, no change whatever 
could be made in the Courts or the J udges, except with the express consent 
of the Queen through the Colonial Office first had and obtained; and no 
attempt was ever made by the Colonial Legislature to deprive the Judges of 
ihe power of making Rules and Orders for the regulation of the procedure 
of the Supreme Courts. Such a thing would never have occurred to them. 
It was left to a Legislature of far inferior powers to attempt it. 3400 


The English Law Proclamation of 1858 introduced such of the Statute 
Law of England as was not inapplicable, and all the Common Law 
{if any) as had not been brought in as their natural heritage by the 
colonists themselves when they settled in the country; and the Supreme 
Court of Civil Justice of British Columbia recognized and acted on the pro- 
cedure in Common Law, and in Chancery, extant in 1858, and contained in 
the Common Law Procedure Acts, which were then new but whose practice 
had been tested and settled at home. In this and some similar respects the 
Supreme Courts here were, little as it is imagined in the East, far ahead of 
some of the chief Courts of older Canada. It is true these Procedure Acts 3410 
were improved and amended by the Comraon Law Procedure Ordinance of 
the 9th March, 1869. And the Local Legislature, always with the sanction 
of the Crown and subject to a very active power of revision and disallow- 
ance, made various changes in the Courts. But the right of the Judges 
to make Rules and Orders of practice and procedure was carefully preserved 


throughout. 


The Governor of the Colony had always an immediate and unrestricted 
power of disallowance and reservation in constant use, and this continued 
unabated up to 1871, when British Columbia joined the Confederation of 
the Provinces, which constituted the Dominion. What transpired up to 3499 
the Union in the interval between the first establishment of the Supreme 
Courts and the time when British Columbia joined the Union is, however, 
scarcely of any great value to the determination of the question Beutel is 
set before us by the Thrasher Council for solution. Neither is it of any im- 
portance to a decision what the high contracting parties before the Union, 
while the negotiations were going on, would have liked or proposed to do. 
To us in British Columbia —penitus toto orbe divisos—it is given to look 
with an eye that pays no regard to the inter-provincial divisions, rivalries 
or distemperatures existing previous to Confederation, and which that great. 
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measure was intended to cure. No judgment here will be biased either 3430 
way by such considerations We do not ask or care what negotiations took 
place before Confederation, but what was the effect, where the terms of the 
contract itself are clear, of the contract of Union itself on British Columbia ; 

and especially its Courts, Judges and Procedure: and that can only be 
gained by a careful study of the British North America Actitself. It sees 
strange at this day to be entering into an explanation of such a principle, 

that negotiations are but the necessary preliminaries to a contract: or that 
there is no proposition in law more accepted than that the preliminaries to 

a contract are at once merged in the written contract itsel!; but the marked 
reference of the Attorney-General during the argument to speeches of the 3440 
great promoters of Confederation makes it necessary. The Act itself, and 

the terms of Confederation which it embodies, form the contract, the effect 

of which we have to study. 


In this research we should naturally expect to find that the effect of 
this great constitutional Statute would only become gradually developed, 
as the circumstances which called for its interpretation should arise, and 
various legal minds should be brought to bear upon its provisions, from 
different points of view in different parts of the Dominion. Truth in 
law as well as other matters is many-sided. And this accordingly we learn 
to have been the case, from careful inspection of the opinions of various 3450 
learned Judges throughout the Dominion on the causes that have from 
time to time arisen under the Act. The more recent cases of such judg- 
ments in Valin v. Langlois, Regina v. Burah. Severn v. the Queen and 
others, whether in Canada itself or in appeals to the Privy Council in 
England, seem tending generally, though gradually, to the development 
of the powers and authority of the Dominion as the necessary outcome of 
the Federal principle at the base of the Act, and that distribution of power 
which, whilst religiously observing treaty rights, may one day, though in 
the perhaps distant future, expand into national life. It is to the British 
North America Act, 1867, then, and the terms of Union of British Columbia 3460 
that we must go to find the solution of our present difficulty. 


Here we are met by the consideration, how are we to construe it 2 
On what principle are we to examine and interpret its details? The point 
to be settled is a legal one. We have to regard it from a strictly legal 
point of view. 

It is this consideration, it is the effort to arrive at this, which has 
caused the Judges of this Court so much and long anxious thought and 
deliberation. The whole question has been before them for some time, 
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and individual opinions have changed and varied, backward and forward, 
in the arguments in camera, in almost every direction, as the different 
authorities which have from time to time presented themselves have pre- 
vailed. Until this case arose their anxious aim had been to carry out the 
wishes of the Legislature as embodied in the Judicature Act, 1879. There 
were two clauses, however, of this Act to which they had at once felt 
obliged to officially call the notice of the local Executive and Legislature 
as fraught with danger; as being, in fact, an interference with the 
procedure of the Courts in matters criminal and civil—viz.: Section 14— 
which produced the miscarriage of justice in the first trial of the Regina 
v. McLean and Hare murder case, and section 17, whence arose the 
present difficulty. This section 17 enabled the Lieutenant-Governor-in- 
Council to make Rules and Orders and govern all procedure of the 
Supreme Court in Court and in Chambers, all forms, witnesses, evidence, 
duties and rights of Counsel Officers, descending even to costume; fol- 
lowing the Judges almost into private life, abolishing the long vacation, 
providing for rehearing before a full Court of all orders, decrees or judg- 
ments of a single Judge, and generally doing anything which, by that or 
any other Act, might be prescribed to be regulated or done by Rules of 
Court. These Rules and Orders were to be made entirely exclusively of 
the only men who for years had studied and had constant experience of the 
subject—the Judges. Against this extraordinary proceeding the Judges 
felt it their duty to protest; and even offered their services to prepare the 
Rules. 


Their protest was contained in a combined dispatch of all the then 
Judges of the Supreme Court—the Chief Justice, Sir M. B. Begbie, Mr. 
Justice Grease and Mr. Justice Gray—to the Minister of Justice, and 
(it being ultimately possibly an Imperial matter), to the Secretary of 
State. They most respectfully protested against these sections of the 
Judicature Act, 1879, the Better Administration of Justice Act, 1878, and 
the Judicial Districts Act, as part of one, and that a vicious and erroneous 
system. These Acts are inseparable from each other. 


They protested against legislation which threatened the disintegration 
of; the Court and the creation of the very complications and difficulties 
which have at length arisen, with, of course, a proportionate injury to the 
prestige of the Courts, and the administration of Justice in the Province. 


They had recommended, owing to the suddenness of this legislation, 
the adoption of the English Judicature Rules, so far as not inapplicable 
to the Province, as an interim measure, preserving the immemorial Com- 
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mon Law right of the Judges to regulate the procedure of their own 
Courts by Rules and Orders compiled at a moment of more leisure. The 
Lieutenant-Governor-in-Council (in other words, the Local Executive) 3510 
refused the Judges any voice in the matter, and passed and published 
the Supreme Court Rules, 1880. As these were almost a literal tran- 
script of the Iinglish Judicature Rules, except in some few important 
particulars. the Judges, true to their desire to aid as much as possible 
the administration of Justice, raised no immediate questions on the point. 
If then uwlira vires of the Executive, and the local Legislature, the alternative 
was that prima facie the power resided in themselves as inherent in them 
as a Superior Court. (Readen v. Mornington, 30 L. J., chan. 663.) And 
they loyally proceeded to the best of their ability to give them practical 
effect. When, however, the legislation of unification of the Judicature Act 3520 
gave place to that of disintegration in the Administration of Justice Act, 
1881, the whole system and administration of Civil Justice became involved 
in confusion, obscurity and doubt. When Supreme Court Judges were 
scattered in remote and sparsely inhabited districts of the country (by the 
Judicial Districts Act, 1879,) where there was no Supreme Court work to do, 
then (by section 9, administration Justice Act, 1878) set to do what in Ontario 
would be Division Court work and with unprofessional practitioners ;— 
required by statute (section 10, Mineral Act, 1881), to hold Gold Commis- 
sioner’s Court—which legally would mean daily—to collect Gold Commis- 
sioner’s fee for the local Treasury. scttle mining boundaries and then set in 3530 
judgment on their own ministerial work;—preside in Mining Courts and 
discharge Magisterial duties at second hand in appeals on the merits from 
unprofessional Justices of Peace —leaving the highest class of judicial work 
for the lower, and any Dominion work entirely in abeyance—a practical 
reductio ad absurdum had been reached which placed them in a state of 
cruel perplexity. During all this trying period, extending now over some 
five years, their most urgent representations to both Governments failed to 
elicit one single legal reason in answer to their respectful protests 


But still they went on doing their duty to the best of their ability 
making the best of the means at their disposal ; eve using an old voluntary 3540 
clause in a B. C. ordinance of 1867 to avoid a deadlock in County Court 
business throughout the country. 

In any other of the Provinces of Canada except British Columbia, legis- 
lation which produced such results would not have been possible: or if 
attempted, would at once have disappeared before the universal opposition 
and disapprobation it would have elicited ;—but the distance of British 
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Columbia from Canada, the difficulty and delay of communication between 
places thousands of miles apart, the disinclination of Judges to make com- 
plaints, and the still greater disinclination of the recipients to listen to 
them, the utter disconnection of the Judges from the smallest political 3550 
influence to attract a hearing at headquarters—misrepresentations whether 
unintentional or otherwise, not only of their motives but their most ordinary 

acts, made their situation and position a very helpless, it might almost have 
been said a hopeless one. 


At length the present case arose. The plaintiffs American merchants 
of influence were turned over in a case heard before a single Judge of 
this Court in which nevertheless they conceived the right remained with 
them. 


They were sent direct from this Court under section 6, (although even 
that I see is not free from doubt) of the Supreme and Exchequer Courts 3560 
Amendment Act, to the Supreme Court at Ottawa. That Court, after argu- 
ment, refusing even to receive the application, sent it back to British Colum- 
bia to obtain the decision of Judges in the highest Court, here, before they 
could be heard in appeal and with a view to a possible ultimate resort to 
the Privy Council of England. There is no help for it but that the Judges 
here should address themselves decisively to the solution of the issue placed 
before them. In this Thrasher case therefore called upon in due form of 
law, it is their imperative duty to render a decision. 


Then for the first time commenced the serious enquiry among the 
Judges, what were the relative authorities and powers of the local Legisla- 3570 
ture, the Lieutenant-Governor-in-Council, and the Supreme Court and its 
Judges, in respect of the matters before them. Their first duty, the first 
duty of every Judge, on a legal question being presented for decision, was 
to satisfy themselves they had jurisdiction to proceed to hear and decide the 
matters at issue. That depends in this case on the validity of Rule 401 A. 
That again on the power of the Lieutenant-Governor-in-Council to make 
the Rules. That, on the power of the local Legislature to delegate it to 
them; that, in its turn, on the power of the local Legislature to pass laws 
regulating the Supreme Courts procedure. That, in its turn, also on the 
construction to be given to the distribution of powers under the British 3580 
North America Act among the Provinces and the Dominion. It is therefore 
to that Act and the terms of Union, no matter from what point of view we 
commence our investigations, that we are continually brought back to find 


thereout valid reasons for our decision. 
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But how then are we to construe it, on what principle are we to pro- 
ceed to examine and interpret its details from an exclusively legal point 
of view? The learned Attorney-General argues, quoting the address of 
Counsel (Mr. Mowat, Q.C.,) when an advocate in the case of Severn v. 
the Queen—Volume IJ., Canada Supreme Court Rep. :—‘‘ that if there 
“was one point which all parties at Confederation agreed upon ” (and 3590 
British Columbia, he said, subject to the terms of Union, is in the same 
position as if it had been one of the original Provinces included in the 
Act), “it was that all local powers should be left to the Provinces and 
“that all powers previously possessed by the local Legislatures should be 
“continued unless expressly repealed by the British North America Act,” 
adding himself in effect as his own opinion, that the Colony, having 
before Confederation under Governors legislated freely on the adminis- 
tration of Justice, Procedure, Judges, Courts and civil rights, must be as- 
sumed to have retained under the Act the same powers as to the admin- 
istration of justice as before Confederation. He also contended that in 3600 
each Province the Legislature was omnipotent still over Court, Judges and 
Procedure of all kinds. 


It really is not necessary to comment on this argument as the 
Judgment itself in that very case authoritatively disposes of his position 


as untenable. 


It is very noteworthy, and I confess to my unqualified surprise 
that throughout the whole argument Mr. Attorney-General Walkem laid 
no stress whatever, hardly mentioned section 91, which I look upon, 
and have from the first examination into the Act regarded as the legal 
keystone of Confederation without which the whole fabric, built up with 3619 
such exceeding care, would infallibly, in my humble opinion, crumble to 
pieces from absolute lack of a power of cohesion. The learned Attor- 
ney-General took great exception to a easual dictwm in my judgment in 
the murder case Regina v. The three McLeans and Hare (page 73) where 
speaking of the distribution of legislative powers under the Act, and the 
prerogative power of issuing Commissions of Oyer and Terminer, the 
following words occur: “I use the word reserved because the very 
“oroundwork and pith of the Constitution Act is that the Dominion is 
“Dominus. \iverything the Colony could give up, consistently with its 
“Imperial allegiance, was vested absolutely in Canada and re-distributed 3699 
“or reserved to !?ominion or Province respectively by the provisions of 
“the British North America Act, and this is a principle of construction, 
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“the development of which may lead to great issues hereafter, but need 
“not now be further considered.” He objected to the use of the words 
“ Dominus” and “redistributed” as Inconsistent with the legislative 
“ omnipotence” he claimed for the Province, even while it clashed with 
Dominion legislation, which he considered it could in Provincial matters 
override. But though those words were written long ago, before the 
decisions to which we now have access had reached us, I see no reason 
for altering that opinion. The only words I would vary would be, per- 36380 
haps, to substitute the word « merged” for “vested absolutely” in 
Canada. The phrase « redistributed,” however, exactly represents the 
legal operation which actually took place. The Province had parted 
with all her rights in order to take some of them again in a different and 
(except where otherwise specifically prescribed) in a subordinate shape. 
The right of the Governor-General-in-Council to veto any local Act even 
when infra vires of the local Legislature sufficiently proves that. Of course 
the word ‘“ Dominus” will not be understood to mean that a Province 
has no exclusive rights of its own except with the consent ot the Dominion 
first had and obtained ; for there are specified in section 92 exclusive powers 3640 
given to the local Legislature which include local matters within the Pro- 
vince of great importance; some concurrently with the Dominion whut it 
has to exercise those rights so that they shall not interfere with the general 
legislation in similar or on the same matters under the exclusive powers 
expressed or necessarily implied as belonging to the Dominion under section 
91—The Doininion under the Act. Therefore, in that sense, I said long ago, 
and after examination of all the subsequent authorities, in the same sense, 
I say again, Dominion is Dominus. 

Courts enter into these Constitutional questions with great reluctance, 
and although owing, as I have said to recent local legislation, the Judges 8650 
here are getting a very severe training in constitutional law incessantly 
forced upon them, still the study is in its infancy and many and various 
renderings must from time to time be rendered on all main constitutional 
questions and even by text writers of such supreme authority as Mr. Alpheus 
Todd, who has been so much quoted in this case, until by a long course of 
decisions, the practice shall have settled into a clear and definite system. I 
can readily imagine the difficulty which even the wisest lawyers would 
experience at home when questions like the present are for the first time 
brought before them for final determination ; yet on this very point of supre- 
macy of the Dominion where Federal and Provincial laws conflict, and even 3660 
Sometimes where they may concur, in my humble opinion depends the | 
stability und ultimate success of this great Confederation. 
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It is this very section 91, which appears to me to contain the legal 
germ of development of the Union in the future clearly shadowed forth in 
the early speeches of Sir John Macdonald referred to and partially quoted 
out of Doutre’s work, page 26 and elsewhere, by the Attorney-General, 
This section I propose therefore to consider, and see if it bears the construc- 
tion sought to be put upon it. 


In Denton v. Daley, tried at Digby, Nova Scotia, Savary, County Court 
Judge, in a clear judgment which Doutre has made his own, says :— 3670 


“On the dissolution ofthe former Provincial Constitutions a new charter 
“was given to the United Provinces, in which one representative of the 
“Crown alone, under Her Majesty, rules; new and subordinate govern- 
“ments being accorded to the different Provinces, composing the Confedera- 
“tion.” In another portion of the judgment the same learned Judge says :— 

“ Let us now consider the effects of the British North America Act, 1867, 
“ and in view of its provisions and policy there are two propositions which I 
“may lay down with equal certainty. 

“The first is, that the Parliament and Government of the Dominion 
“constitute the supreme legislative and executive authority, subject only 3680 
“to the Imperial Parliament and Sovereign of the Empire. That the former 
“ Provincial Legislatures and Governments were merged in those of the 
“ Dominion, while the newly established local ones are, as it were, carved 
“out of the latter, and are strictly limited in their powers to such as are 
“conferred on them by the British North America Act. | 


“The second is, that unlike the theory of the American Constitution 
“by which the Parliament of the various sovereign states, or rather the 
“ govereign people of each state, through their representatives conferred 
“ certain limited and defined powers upon the Federal Government and 
“ Congress, so that every power not expressly thus conferred is supposed 3690 
“still to rende in the different states, that unlike this theory, every au- 
“thority not expressly or by necessary implication conferred upon the 
“local Government and legislatures by the British America Act, resides 


“in those of the Dominion.” | 
In another part of the same judgment, we find the observation :— 
“But we do find as a striking indication of where it was intended 


“that the sovereign legislative and executive power of Canada should 
“yxeside, that the Criminal law is a subject of exclusive legislation by the 


“Dominion Parliament.” 
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The words of the 91st section are very sweeping :— 


“It shall be lawful for the Queen by and with the advice and con- 
“sent of the Senate and House of Commons to make laws for the peace, 
“order and good government of Canada in relation to all matters not 
“coming within the class of subjects by this Act assigned exclusively to 
“the Legislatures of the Provinces; and for greater certainty but not so as 
“to restrict the generality of the foregoing terms of this section, it is hereby 
“declared that (notwithstanding any'hing tn this Act) the exclusive legisla- 
“tive authority of the Parliament of Canada extends to all matters com- 
“ing within the classes of subjects next hereinafter enumerated (enumer- 


3700 


“ating them, Nos. 1 to 26,) 27, the Criminal law except the constitution of 3710 


“courts of criminal jurisdiction but including the procedure in criminal 
“matters.” 


28. 


“29. Such classes of subjects as are expressly excepted in the enu- 
“meration of the classes of subjects by this Act assigned exclusively to 
“Legislatures of the Provinces.” 

And the Act adds a rider which emphasizes the superior authority 
of the Dominion Legislature by the last paragraph. 


“And any matter coming within any of the classes of subjects enu- 


“merated in this section shall not be deemed to come within the class of 3720 


“matters of a local or private nature comprised in the enumeration of 
“the classes of subjects assigned exclusively to the Legislatures of the 
“* Province.” 


Lord Carnarvon, in introducing the Bill into the House of Lords, 
does not ignore the 91st section, but says: “In this, I think, com- 
“prised the main theory and constitution of Federal Government: on 
“this depends the practical working of the new system. * * ¥* The real 
“object we have in view is to give to the Central Government those 
“high functions and almost sovereign power, by which general principles 


“and uniformity of legislation may be secured in those questions of 3730 


“common import to all the Provinces; and at the same time to retain for 
‘each Province so ample a measure of municipal liberty and self-goyern- 
“ment as will allow, and indeed compel them to exercise those local 
“powers which they can exercise with great advantage to the commu- 
“iby ad 

Surely the administration of justice is a matter in which the Dom- 
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inion may be expected to have a very strong interest. After comment- 
ing on the distribution of powers, Lord Carnarvon adds : 


“In closing my observations on the distribution of power, I ought 
“to point out that just as the authority of the Central Parliament will 3740 
“ prevail wherever it may come into conflict with the local Legislatures, 
“so the residue of legislation, if any, unprovided for in the specific 
“classification which I have explained, will belong to the Central body.” 


It will be seen under the 91st clause that the classification is not to 
restrict the generality of the powers previously given to the Central Parlia- 
ment, and that these powers extend to all laws made “for the peace, order 
“and good government of the Confederation, terms which according to all 
‘precedents will, I understand, carry with them an ample measure of legis- 
“lative authority.” He adds to that effect, that while Dominion Acts are 
confirmed, disallowed or reserved for Her Majesty’s pleasure by the Gover- 3750 
nor-General, Acts of the local Legislature are transmitted only to the 
Governor-General, and are subject to disallowance within the space of 

twelve months by him. 

Gwynne, J., (re Niagara election case, 29 U. C.,C. P. 275) distinguishes 
between the distribution of powers in the Constitution of the United States 
and Dominion Government as follows :— 


“The powers of the General Government are made up of concessions of 
“the several States. Whatever is not expressly given to the former the 
“latter expressly reserve. With us the very opposite of this is the case. 


“The Dominion Government and the several Provincial Governments 3760 

“emanate from the one sovereign power—the Imperial Parliament. The 
“ Provincial Legislatures have no jurisdiction whatever but what is expressly 
“conferred upon them by the Statute which calls them into existence. (This 
“is very different from the Attorney-General’s contention.) Whereas by 
“the same statute upon the Dominion Parliament is conferred the power of 
“making laws, not merely in respect of the particular subjects enumerated 
“but in relation to all matters not coming within the classes of subjects 
“assigned exclusively to the Legislatures of the Province.” 


In the case above quoted, Denton v. Daley, legislation which it was 
quite competent for the local Legislature to make, e. ¢., regulations as to the 3779 
retail sale of spirituous drinks, must give way Ph ont the Dominion Parlha- 
ment intervenes in its paramount authority on any subject specially con- 
ferred upon it by the British North America Act. 
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In Leprohon vs. City of Ottawa, 2 Ont. App. 522, it was held by an 
unanimous Court, Spragge, C., Hagarty, Chief Justice, C. 1’, Burton and 
Patterson, J.J. A., that a Provincial Legislature has no power under sub- 
sections 2,13 and 16 of section 91 of the British North America Act to 
impose a tax upon the official income of an officer of the Dominion Govern- 
ment. That case further determines that all Government officers us public 
servants of the Dominion are an essential part of the means and instruments 
by which the Government of Canada is carried on, and as such are not 
objects of taxation by the local Government. The dicta and reasons which 
led to that conclusion are very instructive in considering the position of the 
Supreme Court Judges in British Columbia, and the effort to compel them 
to do many kinds of Provincial duties beyond those of a Supreme Court 
Judge, and apply even with greater force to occupying their time to the 
exclusion or limitation of their power to serve the Dominion. 


Spragge, C., in that case laid down the dictum that the powers of the 
Dominion Legislature and of the Provincial Legislature are distributed in 
classes assigned to each. The Provincial Legislature having only the 
powers specifically conferred; the Dominion Legislature having, besides 
those specifically conferred, all powers not specifically conferred upon the 
local Legislature. 

L’'Union St. Jacques de Montréal v. Belisle, 1874, (L. R., 6 P. C., 8) 
was quoted to show that a Provincial Legislature could interfere and 
legislate on subjects exclusively given by section 91 to the Dominion, 
namely, Insolvency; but there the decision turned on the point that the 
local Act complained of as dealing with insolvency was merely dealing 
with a local and private association in such a manner as to prevent it 
from becoming insolvent; and, therefore, as Lord Selborne decided, “to 
“keep the Act out of the category of the 91st section, and not to bring it 
ANKE wl 

This, therefore, if an authority at all, would be against the Attorney- 
General, and even the powers of the Dominion Legislature, though so 
potent under section 91, do not exceed those of the former Colony, and 
were limited e.g., as regards the Imperial Parliament; for in Smiles v. Bedford 
(1 Ont. App., 486, 1877) it was held by an unanimous Court that under 
- the British North Ameriea Act, (section 91, sub-section 23) no greater 
powers were conferred on the Parliament of the Dominion to deal with 
the subject than had been previously enjoyed by the local Legislatures. 


In Fredericton City v. the Queen and Baker (3 Can. 8. C., 505), 
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it was decided that the Canada Temperance Act, 1878, could not be 
enacted by the local Legislature, there being no express power given to 
that effect—that power necessarily falls under the control of the Domin- 
ion Parliament (by virtue of the Sweeping force of section 91). Also, 
that inasmuch as the right to prohibit any trade has been excluded from, 
by not being assigned to, the Provincial Legislature, it must necessarily 
be taken under section 91 to have been delegated to the Federal Govern- 
ment. 


The powerful judgment of Mr. Justice Ritchie in this case will repay 3820 
perusal, as also in the case of Regina v. Justices of Kings County, 2 
Pugs., 585, where it was held the local Government had not the power 
(in the presence of section 91) to prohibit. I have been thus particular 
in referring to the powers granted and implied in favor of the Dominion 
Parliament under section 91, because the learned Attorney-General 
almost ignored it altogether and based the strength of his position on 
behalf of the local Legislature on the “ omnipotent” powers of section 92, 
and argued throughout that the Provinces went with powers unchanged 
into Confederation, save as to such specified subjects as they gave up to 
the Dominion, and that whatever of such previous Provincial powers was 3830 
not so specified in section 91, in favor of the Dominion, was retained by 
the Province. And from that he argued, on the case more immediately 
before us, that the local Legislature having for a series of years nearly 
absolute power (subject to the Governor and Imperial authority) over 
Courts, Judges, Residence, Rules and Orders of Procedure, and every- 
thing relating to the administration of Justice within the Province, had 
exactly the same powers, still after Confederation, except mere criminal 
Procedure—even to antagonism with the Dominion Parliament itself. 

In order to construct such a theory it became necessary to ignore 
section 91, and. the Imperial Vancouver Island Act of 1859, and that the 3840 
learned Attorney effectually did. But then what is the value of a legal 
argument on the British North America Act, which entirely ignores 
section 91 2 

We have seen the sweeping character of section 91, let us now see 
what section 92 contains as bearing on the present case. 

It says:—‘“In each Province the Legislature may exclusively make 
“laws in relation to matters coming within the classes of subjects next 
“hereinafter enumerated.” 


[Then follows the enumeration sub-sections 1 to 13, which need not be 
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mentioned here. Suffice it to say that they refer entirely to matters within 3850 
the Province. | 
“Sub-section 14, Property and civil rights in the province,’ Now at 
first sight this would seem a very sweeping power to give exclusively to 
the local Legislature, yet read by the light of the whole Act, and the various 
decisions upon it, bears a very different aspect from that sought to be given 
to it by the Attorney-General. 


Tried by the rule which has been adopted in all similar cases, its exclu- 
siveness and comprehensiveness both nearly disappear. It is the rale 
adopted in Fredericton City v. The Queen as an unerring guide in deter- 
mining whether any given subject is within the jurisdiction of the Provincial 3860 
Legislature or of the Parliament, namely, “all subjects of whatever nature 
“not exclusively assigned to the local Legislatures are placed under the 
‘supreme control of the Dominion Parliament ; and no matter is exclusively 
“to the local Legislatures unless it be within one of the subjects expressly 
“enumerated in section 92, and AT THE SAME TIME does not involve any 
“interference with any of the subjects enumerated in sec. 91.” 


The great distinction between sections 91 and 92 is, that while in the 
former the subjects enumerated are only designed as examples of exclusive 
legislative powers, in the latter the exclusive legislative powers appear to 
be all enumerated. 3870 

L’Union St. Jacques de Montréal v. Belisle L. R. 6 P. C. 31,—35, and 


Dow v. Black, L. R. 6, P. C. 272,—380. 


In Cowan v. Wright (23 Grant, Ch. 616) Vice-Chancellor Blake saia that 
the true principle is set forth ix re Goodhue, “that to the Provincial Legisla- 
“tures are committed the powers to legislate upon a range of subjects which 
“is indeed limited, but that within the limits prescribed the right of legis- 
“lation is absolute.’ (This sounds very like the Queen v. Burah.) The real 
question is what are those limits, and that is a chief question in this Thrasher 
case. That sub-section 18, of section 92, gives the local Legislature exclu- 
sive power to legislate on property and civil rights within the province, 3880 
without reference to the exclusive powers of the Dominion Parliament, will 
I expect, be scarcely maintained ; and yet the words taken without qualifica- 
tion run so—Harrison, J.,in Parsons v. The Citizen’s Insurance Company, 


43 U. OC. Q. B. 261, (affirmed by 4 Ont. App.) says:— 


“For the powers of the Dominion and Provincial Legislatures we must 
“+efer to the fundamental law on the subject, the British North America 
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“Act. The only exclusive powers expressly conferred by that Act on the 
“ Provincial Legislatures are those enumerated as in section 92 of that Act.” 
One of these is the incorporation of companies with provincial objects (sub- 
section 11), another is “ property and civil rights in the Province” (sub_ 
section 13). The last is “all matters” of a merely local or private nature in 
the Province, (sub-section 16r). Subject to these and the other powers enume- 
rated in section 92, it is in the power of the Legislature of the Dominion to 
“make laws for the peace, order, and good Government of Canada.” “No 
“ words in reference to legislation could be more comprehensive than these 
“words. Examples, however, are given of the exclusive legislative powers 
“as to different classes of subjects intended to be vested in the Dominion 
“ Parliament by section 91. These it is expressly declared are not to restrict 
“the generality of the foregoing terms of the section (Cay 


And no matter coming within any of the classes of subjects enumer- 
ated in section 91 is to be “deemed to come within the class of matters 
“of a local or a private nature comprised in the enumeration of the 
“classes of subjects by this Act assigned exclusively to the Legislatures 
‘of the Provinces.” 

The learned Judge adds: “It is not possible for each of the legis- 
“lative bodies as between themselves exclusively to exercise the same 
“powers. If the power be shown to belong to one of the bodies, this 
“under such a section excludes the other from the exercise of the power.” 


I have taken pains to collect such of the various decisions as have 
reference to the construction of these sections of the Act, to aid in ap- 
plying the Act to the case and the points raised before us. 

Treating of the rights of local Legislatures, after a clear reference to 
the powers of the Dominion Parliament, Chief Justice Ritchie in Valin 
v. Langlois, page 15, says :— 

“But while the legislative rights of the local Legislatures are in 
“this sense subordinate to the right of the Dominion Parliament, I think 
“such latter right must be exercised so far as may be, consistently with 
“the right of the local Legislatures ; and, therefore, the Dominion would 
only have the right to interfere with property or civil rights so far as 
“such interference may be necessary for the purpose of legislating gen- 
“erally and effectually in relation to matters confided to the Parliament 
“of Canada.” 

We now come to sub-section 14 of section 92— 


“The administration of justice in the Provinces, including the con- 
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stitution, maintenance and organization of Provincial Courts, both of 
Civil and Criminal jurisdiction, and including procedure in civil matters 
In THOSE Courts.” 


This sub-section taken by itself would at first sight appear to include 
all those omnipotent powers the learned Attorney-General contends for 


But following the ordinary rule for the construction of Statutes, 2nd 3930 
read by the light of the Act itself and its various provisions, and com- 
paring these with the various decisions thereon, it will be seen that the 
exceeding generality of the words must be applied with very considera- 
ble modifications, indeed; and in that respect accords exactly with the 
principles of construction I have already laid down. Valin v Langlois 
clearly established that the Dominion Parliament has the right to inter- 
fere with civil rights when necessary for the purpose of legislating gen- 
erally and effectually in relation to matters confided to the Parliament of 
Canada. It also established that the Dominion Parliament has a perfect 
right to give to the Supreme Courts of the respective Provinces, and the 3940 
Judges thereof, the power and duty of trying controverted elections of 
members of the House of Commons, and did not, in utilizing existing 
Judicial officers and established Courts to discharge those duties, in any 
particular, invade the rights of the local Legislature ; and that its power 
over procedure in civil matters means procedure in civil matters within 
the powers of the Provincial Legislatures. 

The Chief Justice here very truly said, and we are here to bear wit- 
ness to it this day, that that question, involving the respective legislative 
riglits of the Dominion |’arliament and the local Legislatures, was one of 
the most important questions that could come before that Court, and 3950 
that its logical conclusion and effect must extend far beyond the question 
then at issue. In page 14, that learned Judge draws attention to the 
causes which have diverted somewhat from their real aim, 7. e., correct con- 
clusions, certain previous judicial decisions on the subject, which attributed 
too much importance to section 101, and tosub-sections 13 and 14 of section 
92, which vest in the Provincial Legislatures the exclusive power as to pro- 
perty and civil rights in the Provinces, and the administration of Justice 
and procedure in civil matters. : 


Neither this uor the right to organize Provincial Courts by the Pro- 
vincial Legislatures was intended in any way to interfere with, or give to 3060 
such Provincial Legislatures any right to restrict or limit the powers in 
other parts of the Statute conferred on the Dominion Parliament, or to direct 
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the mode of procedure to be adopted in cases over which it has jurisdiction, 
and where it was exclusively authorized and empowered to deal with the 


subject matter, or take from the existing Courts the duty of administering 
the laws of the land. 


And that the powers of the local Legislatures were to be subject to the 
general special legislative powers of the Dominion Parliament. The Attorney- 
General relied very much upon The Queen v. Burah, L. R., 3 App. Ca. 904, 
in connection with section 129 of the British North America Act as confirm- 
ing the position he took up of the omnipotence of the local Legislature 
over the Supreme Court, and Judges, their residence, and Procedure. But 
with all deference and respect I must say a close examination of the authority 
itself supports the conclusion that it is a very strong one against his con- 
tention. 


In quoting Lord Selborne’s judgment, while comparing the power of 
the Indian Legislature with those of Canadian Legislatures, he quoted that 
portion which says: “The Indian Legislature has powers expressly limited 
“by the Act of the Imperial Parliament which created it, and it can, of 


3970 


“course, do nothing beyond the limits which circumscribe those powers. 3980 


“But when acting within those limits it is not in any sense an agent or 
“delegate of the Imperial Parliament, but has and was intended to have 
“plenary powers of legislation as large and of the same nature as those of 
“ Parliament itself.” There Mr. Attorney stopped. Had he continued to 
read on—the following sentences would have naturally had their influence 
as bearing on the sub-section (14) before us :— 


“When a question arises whether the prescribed limits have been 
“exceeded, the established Courts of Justice must of necessity determine 
“that question, and the only way in which they can properly do so is by 


“looking to the terms of the instrament by which affirmatively the legis- 3990 


“lative powers were created, and by which negat'vely they are res- 
‘“tricted.” 


Lord Nelborne does not say with the Attorney-General. you must enquire 
into all the previous negotiations which led up to its enactment, or that we 
must look to a previous compact and give our legal interpretation to the 
Act by the light of that ; but he lays down this broad rule for our guidance. 
“Tf,” says Lord Selborne, “what has been done is legislation veh tie 
“general scope of the affirmative words which give the power, and if it 
“violates no express coidition or restriction by which that power is limited 


“(in which category would be included any Act of the Imperial Parliament 4000 
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“at variance with it) it is not for any Court of Justice to enquire further, 
“or to enlarge constructively those conditions or restrictions ;” and that is 
the real test by which to try this case. 


The case of Valin v. Langlois established conclusively that which 
has never been doubted in this Court—that the Dominion Parliament has 
a perfect right to utilize established Courts in the Province, and the 
Judges thereof, who, as the learned Chief Justice most aptly observed, 
are appointed by the Dominion, paid out of the Treasury of the Dominion, 
and removable only by address of the House of Commons and Senate 
of the Parliament of the Dominion, to enforce their legislation. 


That is a doctrine which has always been accepted and acted upon 
by this Court, e.g’, (in Insolvency, Customs and the like) which is established 
not only to carry out local laws but those of the Dominion. In the 
Dominion there is scarcely an Act that must not in some part be held wltra 
vires if any ether doctrine were well founded. Indeed. I always under- 
stood that the Supreme Court Judges going into Confederation, were 
entirely Dominion Officers of a Dominion Court in the Province—to carry 
out the laws of the Province and the Dominion. In the great majority 
of Dominion Acts there are provisions not only vesting jurisdiction in the 
Courts in the Province, but also zegulating in many instances and particu- 
lars the procedure in such matters in those Courts, e.g., Customs, Inland 
Revenue, Public Works, Banks and Buildings, Trade Marks, Fisheries, 
Public Lands, Inspection of Staples, Aliens and Naturalization, Patents, 
Insolvency, and a host of others. Without the use of these Courts for the 
above purpose, or new ones established for the purpose, Dominion affairs 
would soon be at a dead-lock, 

In Valin v. Langlois therefore, (p. 35,) the Court saw no reason 
why they should not delegate to the Judges of the several Provinces 
individually, collectively, or both, whom they appoint and pav, and can by 
address remove, and establish courts by engrafting on (or establishing 
independent of) those Courts throughout their respective Provinces tribu- 
nals eminently qualified to discharge the important duties assigned to 
them. “They have not thereby invaded the rights of local legislatures 
or brought the new jurisdiction or the procedure under it In any way 


in conflict with the jurisdiction or procedure of any of the Courts of 


the Province.” And each of those Dominion Acts has reference to the 
procedure necessary to enforce it, and that in each case dealing with 
civil rights, many of them civil rights in the Province; and yet over 
which the local legislature has not any control or say. 
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The fact is, the Constitution Act of Canada only lays down broad 4040 


but distinct well-guarded principles and lines of demarcation between the 
different legislative powers of separate legislative bodies, sometimes over 
the same subject, leaving these principles to be applied from time to time 
according to the ever-varying growth and changes in the subjects of legis- 
lation incident to a new and progressive country. Now to apply the 
aforegoing general principles of construction to the case before us. 


This provision as to the administration of justice gives the Province 
authority to provide for the administration of justice: that is to see that 
it is administered in all Courts sitting in the Province, and to declare the 
powers and the subjects of jurisdiction (within the limits of their own 
statutory authority) of such Courts as they may think proper themselves 
to “ constitute, organize and maintain” in the Province, and to provide for 
civil procedure in “those” Courts (still within the statutory limitations) 
in the Province. Now Courts answering to this descriptian have been 
established by the Province, such as Gold Commissioners’ Courts, Mining 
Courts and the like to which these powers over procedure can apply. 


No other Courts are expressly referred to, and we have seen that 
secon 91 reserves to the Dominion everything that is not assigned ex- 
clusively to the Provincial Legislature, consequently if there be any Court 
in the Province not “constituted and maintained and organized” by the 
Province the Province cannot interfere with its procedure. 

Now, it is sufficiently clear that justice can only be administered in the 
Province through the ordinary channels, the established Courts, e. g. in B. 
C., especially, the Supreme Court. 

Then arises the question: Can the local legislature under this and the 
previous sub-section provide directly for the procedure of the Supreme 
Court 2. That depends on whether the Supreme Court is a Provincial Court, 
“constituted, organized and maintained” by the Province. The Chief 
Justice informs me that he has entered into that point at great length and 


4050 


4060 


with much particularity ; so that it will not be necessary, concurring as I 4070 


do generally in his views on that subject, to enter at similar length upon 
the question. Still it is one of such importance to the point at issue, 
whether we are or can sit as a Full Court or not, that [ am constrained to 
enter somewhat into the consideration of it, even at the risk of repetition ; 


especially as I have not seen or heard what the Chief Justice has actually 
written respecting it. 
I have already shown that the Supreme Court of British Columbia and 
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its Judges are the heirs of the jurisdiction, status and authority of the 
Supreme Court of Civil Justice of Vancouver Island and its J udges. That 
was an Imperially constituted Court. Its Chief Justice was empowered 4080 
under the Act and Order of The Queen in Council to make Rules and orders 
for the practice and procedure of the Court. This power was never dis- 
turbed by any local legislation prior to Confederation. Without any de- 
claratory statute to that effect, (for it was unnecessary), that Court admin- 
istered all the Common Law and Statute Law of England applicable to a 
settled colony. The Court appointed under this statute had the supreme 
revising and controlling power over all other Courts in the colony. All 
others were Inferior Courts. 


The present Supreme Court, too, and its Judges, are also the acknow- 
ledged heirs of the Court of British Columbia, the Supreme Court of Civil 4090 
Justice of British Columbia, the Supreme Court of the Mainland of British 
Columbia, (under Consolidated Statutes, 1871, chapters 51, 52, 53, 54, 55, 56, 

57, 58), with all the jurisdiction, powers and authorities in all matters civil 
and criminal, up to Confederation in 1871, that a Supreme Court could 
receive. The present Chief Justice was the original Judge of the British 
Columbian Court, sent out direct under the British Columbia Act by the 
Imperial Government with a Commission under Her Majesty’s own hand 
and seal, under which he stil! acts. The Senior Puisne Judge of that 
Court was appointed by an authority also under Her Majesty's own sign 
manual and signet, before its Confederation with Canada, with exactly the 4100 
same jurisdiction, power and authority as the Chief Justice. The second 
Puisne Judge was appointed in 1872 under a Royal Commission, giving him 
exactly the same status and jurisdiction also over a.] British Columbia, and 
all pleas civil and criminal whatsoever. 

At the Union of British Columbia with the Dominion, this Supreme 
Court had the supreme supervising power over all other Courts in the then 
colony in all matters whatsoever Civil and Criminal ; and the British North 
America Act has continued it in that same position as the chief 
superintending and revising Court civil and criminal in the province 
under section 129 and other sections. It had ample jurisdiction 4119 
over every kind of plea except admiralty; indeed the Puisne Judge 
too, in the absence of the Chief Judge in Admiralty, had that. The Judges 
by a long succession of Statutes, indeed nearly every one which touched on 
the question of Rules, and Orders from 1857 and 1858 down to and includ- 
ing the last which was passed in 1869, (British Columbia Consolidated 


Statutes 1871, chap. 53.) [The Supreme Court Ordinance 1869.] The 
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Judge or Judges have been the oni y authorities previous to Confederation 
to make the Rules of Procedure for the Supreme Court. 


The Supreme Court Act 1869, and the previous one (Consol. Stat. C. 
52.) were specially sanctioned and sent out from Downing street, and not 4120 
altered by the Courts Merger Ordinance 1870. These gave or rather con- 
firmed that inherent power in the J udges which existed in them previously 
at Common Law and still exist in them as their inherent rights, (2 Chit. 
Stat., p. 505, n. quoting Dowl. N. 8S. 323, 3 Scott N. R. 52, 3 M. and G. 
125, Readeu vs. Lord Morington 30 L. J., 603. 


That power has been disturbed or sought to be taken away from them 
by section 17, of the British Columbia Judicature Act 1879, and placed in 
the hands of the Local Government. It is this assumption which is chal- 
lenged by Mr. Theodore Davie as Counsel for the Thrasher as being uncon- 
stitutional and ultra vires, and therefore void. 4130 


As the validity of this contention must depend upon the British North 
America Act and the terms of Union, and we have already partially con- 
sidered sections 91 and 92, we must continue our investigation into the 
effect of sections 129, 96, 99, 100 and 130, as read by the light of the whole 
Act and the various judicial decisions that have taken place upon the legal 
relations between the Supreme Court and its Judges and the Local and 
Dominion Legislatures, and then proceed to apply the principles and law 
deducible therefrom, to the points and the case before us. 


In this research we have already seen that we must not expect to find 
that an Organic Act of this kind will attempt to specify particularly even 4140 
all the general heads of the subjects on which either Dominion or Local 
Legislature can be expected to legislate. It would require omniscience to 
foresee what in the course of time may arise to call for legislative inter- 
ference. All the framers of it could be expected to do would be what they 
have done in sections 91 and 92, lay down clear principles of distinction 
between the classes of subjects which were to be dealt with by the several 
Legislatures, enunciate clear principles to guide them in their respective 
legislations, and compile the other sections of the Act with special though 
inferential reference to the guiding principles so laid down, and especially 
guarding against clashing of authority. Now, interpreted by the principles 4150 
I have been endeavoring by the aid of the more recent decisions to explain, 
all the parts of the Act work well enough together. Tested by any other 
principle they will be found to be jarring and incongruous. Now, keeping 
what | have said in mind, let us see what section 129 and these other 
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sections say ; remembering in construing them, that article 10 of the Terms 
of Union made British Columbia as if an original member of the Confedera- 
tion, as say Nova Scotia, section 129 of the British North America says :— 


‘“ Hxcept as otherwise provided by this Act, all laws in force.” [In 
British Columbia] “at the Union [20 July, 1871] “and all courts of civil 
“ and criminal jurisdiction and all legal Commissions, Powers and autho- 4160 
‘rities and all officers judicial, administrative and ministerial, existing 
“therein at the Union shall continue in” [British Columbia] as if 
“the Union had not been made. Subject, nevertheless (except with 
“respect to such as are enacted by or exist under Acts of the Parliament of 
“Great Britain) to be repealed, abolished or altered by the Parliament of 
“ Canada or by the Legislature of the Province according to the authority 
“of the Parliament or of that Legislature under this Act.” 


This section Mr. Attorney contends is the strongest in his favor; for 
according to his theory (the same which was started and overruled in 
Regina v. Taylor and Severn v. the Queen), the Province and its Legis- 4170 
lature under section 92, and this section entered into Confederation with 
all its old jurisdiction and authority over the Supreme Court and its 
Judges, their residence, and its procedure as it had when a Crown 
Colony before Confederation, except what rr gave up to the Dominion 
in Section 91, and that what is not enumerated in Section 91 belongs 
to the Province. This is exactly the reverse of the principle of construc- 
tion, for these sections, so clearly pointed out by Chiet Justice Harrison, 
Chief Justice Ritchie, Chief Justice Hagarty and other eminent Judges of 
this our Dominion of Canada. Their principle of construction is, however, 
now too well settled to be shaken. Under that, the words of Section 129 4180 
are to be taken in their plain and ordinary sense, and those words do express- 
ly continue to this Court and its Judges their full jurisdiction, commissions, 
privileges, powers and authorities quite as fully as they enjoyed them 
before Confederation ; not, however, as accidentally escaped Mr. Attorney, 
to render Courts and Judges who are sworn to obey the Law independent 
of the Law, but that they should be subject to such legislation only as 1s 
provided by competent authority under the British North America Act. 
What that is will hereafter appear. 


The local Legislature have no such clause in their favor as Section 129, 
handing down or returning THEIR ante-Confederation powers unbroken. 4190 
There is no such section beyond the restricted though exclusive powers of 
Section 92. 

Whence then do they derive legal authority to authorize, “it shall be 
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lawful for,” His Excellency the Governor-General in Council to prescribe 
the residences of the Supreme Court Judges (a fortiori the elder ones) say 
in Cassiar on the Arctic Slope; at Kootenay in the Rocky Mountains, or at 
Cariboo ? or to destroy the residential unity of the Supreme Court and its 
Judges, so valuable in a young country for uniformity of practice and 
decision, and the fostering of a healthy legal atmosphere and of a learned 
and experienced Bar ?” 

Whence comes the authority to break through the Treaty obligations 
of the Terms guaranteeing their status and privileges, that passed with 
labored care through three separate independent Legislatures and received 
the grave sanction of both Houses of the Imperial Parliament and the 
solemn imprimatur of Her Majesty’s Assent? If they have not the power 
under Section 92 they have it not at all; and if they have it not how can 
they bestow it on His Excellency the Governor-Gencral, who since Con- 
federation would appear to have no legislative power of himself. If he 
have, then the Governor-General-in-Council could nullify the British North 
America Act, which in such case would have been passed in vain, and all 
the studied care of the illustrious statesmen who framed it to secure the 
independence of the Judges as indispensable to the administration of 
Justice, has been thrown to the winds. 


But to return :— 

Now this Court is, no doubt, so far a “ Provincial ” Court that it is in 
the Province, and its jurisdiction confined to the Province. Owing to the 
poverty of our language the same word is often made to do duty in many 
and various senses, é. g., government sovereign, quasi sovereign and many 


others. Here the words “ Province” and “ Provincial.” But the Province 


4200 


4210 


now is the Province of the British America Act, and has not “constituted ” 4990 


this Supreme Court. That was done by the Imperial Government, confirmed 
by the Colony before Confederation, and section 97 of the British North 
America Act and the Terms of Union placed that since the Union, in the 
hands of the Governor-General as regards Superior Districts and County 
Courts. Neither has the Province “maintained” the Supreme Court, for al- 
though it pays the expenses of Court House Buildings, Registrar, witnesses 
and the like, under the charge for “ administration of justice, stillit has not 


“maintained the Judges, although they compose the Court, in salaries, 


allowances or circuit expenses. Indeed, Section 130, I think, shows this. 


That says :— 
“ Until the Parliament of Canada otherwise provides, all officers of the 
“ several Provinces having duties to discharge in relation to matters other 
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“ than those coming within the classes of subjects by this Act assigned ex- 
“clusively to the Legislatures of the Provinces, shall be officers of Canada, 
“and shall continue to discharge the duties of their respective offices under 
“the same liabilities, responsibilities and penalties as if the Union had not 
‘been made.” 


That indicates, as I consider, incontestibly that even such payments 
would not have constituted the Supreme Court Judges Provincial officers, 
(or, as Mr. Attorney contended, Provincial officers for occasionally Dominion 
purposes, a sort of loan to the Dominion.) That section in effect says that 
notwithstanding certain Officers did at Confederation occupy a position 
which made them Provincial as well as Dominion officers, [such as the old 
stipendiary magistrates, who were also County Court Judges, local Govern- 
ment agents, etc.] they should now be only Dominion officers. The other 
alternative construction, that it only meant to say officers discharging Domi- 
nion duties should be Dominion officers bears a reductio ad absurdum on 
the face of it. The ratio decidendi in Leprohon vs. the City of Ottawa, p. 
548, proves not only that the Judges are Dominion officers, and their Court 
a Dominion Court in the Province for carrying out Dominion and Provincial 
laws, but that in no respect whatever has the Province any more control 
over them than to send them here, to “ district” them there (for that point 
was also specifically raised for solution by Mr. Drake and Mr. Theodore 
Davie in this and in the Vieux Violand case), than they have to send the 
Collector of Customs, the Collector of Inland Revenue, the Postmaster or 
Dominion Auditor to “ usually reside and discharge their duties ” at Dease 
Lake, Cariboo or Francois Lake. i 

The question in Leprohon’s case was merely as to the right to tax a 
Dominion officer. But the dicta in it are of great value in applying ihe 
principles on which it was decided to the cases of all other officers of the 
Dominion. 

At page 543 of the Report we find the following :— 


“The exemption of Dominion officials from taxation rests in both cases 
“ (i.e. in State and lederal Governments) upon the necessary implication 
“ and is upheld by the great law of sclf-preservation, as any government 
‘whose means are employed in conducting its operations, if subject to the 
“eontrol of another and distinct government, can only exist at the mercy 
“of that government. Of what use are these means if another power may 
“tax them at discretion ?” The ratio decidendi here applies to the present 
case. Of what use will Dominion Judges be if the local Legislatures have 
the right to fill up all their time with duties which they were not ap- 
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pointed to fulfil, to the exclusion of judicial Dominion duties? or to ban- 
ish them to remote districts where they shall be useless for Dominion 
purposes. Our greatest Canadian Judges have in their judgments quoted 
largely from analogous cases occurring between the States and Federal 
Governments, and their officers, as being a fortiori cases when applied to 
cases between the Province and Dominion, and for this reason: that Pro- 
vince and Dominion derive their respective legislative authorities from the 
Queen, Lords and Commons in the Imperial Parliament, which is an abso- 
lute and complete sovereign power, while the States and Federal Legisla- 4280 
tures derive theirs from compact endorsed by their sovereign, the People. 
In both cases the powers granted to the central power (except peace and 
war) are similar to those granted by the English Parliament to the 
Dominion ; among others the power of appointing and, by necessary impli- 
cation therefrom, preserving control over its own officers. 

There is the additional check given to the Dominion of disallowance 
in cases where a Provincial Act is supposed to affect the whole Dominion 
or to exceed the jurisdiction conferred on local Legislatures, or even where 
the jurisdiction is concurrent, but clashes with the legislation of the 
general Parliament. This power of disallowance has been sometimes, but 4999 
not invariably exerted; but, whether allowed or not, to the extent that 
the Provincial Acts transcend the competence of the Provincial Legislature 
they are void. 

Then speaking of the power claimed of taxing the salaries and dimin- 
ishing incomes fixed by the Dominion and within their competence, the 
same learned Judge uses language which, though employed with regard to 
taxation of income, is immediately applicable to the case of a local Legis- 
lature imposing all kinds of judicial duties on Supreme Court Judges— 
not appertaining to the Supreme Court—and sending them off to reside 
in exile far from civilization and that Supreme Court work which they 4800 
contracted, and were engaged to perform :— 

“Tf the power exists at all it can be exercised to any extent, and in 
“the event of any Province being dissatisfied with the Dominion Govern- 
“ ment it would hold in its hands a weapon, to which it might resort, to 
“ harass the Government and enforce its demands.” 


Has British Columbia no demands to enforce ? The same power if 
it existed would enable the local Legislature to impose new and foreign 
duties on a Supreme Court Judge belonging to the Dominion. The 
learned Attorney General talked very much of trusting to the great “ dis- 
cretion” of local’ Legislatures that no injury should ensue from the 4310 
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respectice powers or laws of Province and Dominion, overlapping or 
conflicting with each other. Now, with the utmost deference and respect 
I would say on this point,—hear what that eminent jurist, Chief Justice 
Marshall, says on the subject: “But all inconsistencies are to be recon- 
“ciled by the magic word ‘CoNnFIDENCE. * * * There is no secur- 
“ity that in the exercise of a power, which is capable of being exercised 
“to the detriment and embarrassment of the central Government, the 
“Provincial Legislature will always be guided by a judicious regard 
‘for the harmonious working of all the departments of the Constitution. 
“What motive may be found sufficiently powerful to lead to antagonistic 
“ legislation, or whether any such motive may arise ; or whether from caprice 
“or rude theories of political economy or from any cause whatever the 
“power now in dispute may be exercised in a vexatious manner, must be a 
‘“ matter of speculation.” 


The learned Judge, who quoted this, spoke of Ontario; is it applicable 
to British Columbia? Let any one familiar with the local legislation of 
the last five years affecting the Supreme Court and its Judges make reply. 
Chief Justice Marshall, in McCulloch vs. Maryland, 4 Wheaton, 316, at page 
428, comparing the respective rights of taxation of Federal and State Gov- 
ernments, and the check the people of the State are on the abuse of State 
taxation, adds: 

‘Now, the means, 7.e., the officers employed by the Government of the 
“Union, have no such security, nor is the right to tax them sustained by 
“the same theory. These means are not given by the people of a particular 
“State, not given by the constituents of the Legislature which claim the 
“ rioht to tax them, but by the people of all the States.” 


“They are given by all for the benefit of all; and upon theory should 
“be subjected to that government only which belongs to all.” 

Apply this to the Supreme Court and its Judges and substitute Province 
for States, and Dominion for Government of the Union, and the analogy is 
more than complete, it is @ fortiori applicable. 

In cases like this, where we have no, or scarcely any, English decisions 
to guide us, for such federations do not exist there, the authorities of the 
United States, where very similar political legislative bodies exist, though 
not binding on us, are entitled to the greatest attention and respect, as the 
production of some of the greatest jurists the world has produced, aie ete 
have given this class of questions long and profound study, while still in 
the prime of life and yet of great Judicial experience. All these authorities 
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and our Canadian decisions concur in describing the United States officers, 

(in our case it would be the Dominion officers), “the means and instruments 4350 
“by which the affairs of the Dominion are administered.” And this applies 

to the Supreme Court Judges. 


It follows, therefore, that appointed by the Dominion, paid by the 
Dominion, removed by the Dominion by address through the Dominion 
Houses of Parliament, they are entirely officers of Canada; and to endeavor 
to force them by local legislation so to fill up their time by petty local work 
as to impede, delay or prevent Dominion work, (for if they can do it for a 
day they can do it for ever,) is in effect by legislation to limit the right 
which, on general principles, and sections 96, 99, 100, 129, 130, 131 of the 
British North America Act, the Dominion has to their Judicial services. Sup- 43¢9 
pose for a moment the scheme for a general uniformity (under sections 97 
and 101) of laws throughout the Dominion, (except, of course, Quebec,) 
actually carried out, as it surely one day will be, and the Supreme Court 
Judges employed to execute them in British Columbia, could the Local 
Legislature for one moment legislate their time away in local matters to the 
hindrance of their Dominion duties ; yet legally they are in the same position 
now. ‘They are Dominion officers for the discharge of Dominion duties and 
local Judicial duties in the Province so long as they do not conflict with 
the Dominion, and though they put in force all Provincial and Dominion 
laws they are in no respect officers of the Province. The ratio decidendi of 4349 
Valin vs. Langlois effectually establishes that position. 


In the same manner it may be shown that the Province has not 
“ organized” the Supreme Court, so that in neither of these three senses is 
it a Provincial Court. And unless it were all three combined, “ constituted,” 
“ maintained ” and “ organized” by the Province it could not be one of 
“those” Courts within the purview of sub-section 1 t. 

Again, it isa rule of construction of Statutes that if it be possible a 
Ntatute should be so read that the whole of it should speak and be sensible, 
so that it becomes necessary to enquire, if there are any Courts in the I’ro- 
vince which answer to the description in sub-section 14, to whom it can 4389 
apply. Now there are (as we have said) such here. There are Courts con- 
stituted, organized and maintained by the Province, viz. : the Gold Commis- 
sioner’s Court, the Mining Court, Courts of Revision and other Courts to 
which this description does apply They. therefore, and not the Supreme 
Courts are the Provincial Courts within sub-section 14; and over the Pro- 
cedure of all “ those” Courts the Provincial Legislature has complete 


authority. 
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It is singular that this point as to the actual and literal meaning of this 
sub-section 14, in fact, that all this constitutional question should not before 
have formed the subject of a single decision in the Courts of the Dominion. 4390 
It was stated by Governor Musgrave to the Judges as an inducement to 
them before entering into Confederation that they were to be Dominion 
officers and Courts. It was incidentally brought up when the now repealed 
Circuits Act was being rushed through the House before the ink was dry ; 
and was clearly enough stated and raised when Mr. Richard Woods, a 
Registrar of the Supreme Court and an Officer in Bankruptcy, and therefore, 
an officer of the Dominion, was removed by the Province, an act protested 
against in more than one communication from the Judges, through the 
Chief Justice, to the Local and Dominion Governments, but never formu- 
lated as it has been now in the Thrasher case. I suppose the reason was 4400 
the time was not ripe for a decision, the injury resulting to the public service 
from allowing it had not yet been practically exhibited. People go on in 
the old groove notwithstanding all kinds of radical changes, so long as it 
does not actually affect the little world of which each individual is the 
centre, and so it remains until as in this case some marked event in prac- 


tice compels a close examination into cause and title. 


But to return to Provincial Courts :— 


By the operation of Section 129 of the British North America Act the 
status, jurisdiction and authorities of the Supreme Court and its Judges, as 
they existed at Confederation, was by that positive enactment handed down 4410 
to us unimpaired in any respect, including the common law powers of the 
Judges to make Rules of Practice and lrocedure, confirmed by the local 
Statutes passed before Confederation, particularly “The Supreme Court 
Ordinance, 1869.” The Attorney-General contends to the effect that this 
power ceased altogether on the 19th July, the day before Confederation, 
when British Columbia first became a complete representative Government. 

But that consideration would not affect the case one whit, inasmuch as if 
they had the power they did not exert it while they had it, for on the 20th 
July they went into Confederation with the Court and Judges in full vigor 

and power, as I have described them, and section 129 continued and con- 4420 
firmed Courts and Judges in their prior estate and importance without the 

loss of a single particle of their power, status, jurisdiction or rights 

That is applying the positive test commanded by Regina vs. Burah. 

But where is there any section of the Act which gave in any similar manner 
back to the Province the control over this Court and its Judges and Proce- 
dure that is now claimed forit? There is nothing but section 92, sub- 
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section 14, and that is always under the correction of the controlling force 
of section 91, which so many Canadian Judges of eminence have insisted 
on. 

It is not my province on the present occasion to define with even 
approximate exactness the full meaning of the words “administration 
of Justice” and “Procedure,” but sufficient will be gathered from the 
authorities cited to-day to make it clear that while under section 91 and the 
various sections of the British North America Act, the Dominion has several 
large directly statutory (as well as constructive) powers over the adminis- 
tration of Justice, and can engraft its powers on its own Judicial Officers 
and Courts throughout the Dominion, such as this Supreme Court, and 
makes the Criminal law and criminal procedure entirely its own, the phrase 
Administration of Justice in sub-section 14 when applied to the Province 
must have but a very limited application. “Procedure” may be defined to 
include all the means and modes by which causes “ proceed” to such a final 
decision as will procure the determination of the issues raised, and the 
rendering of complete justice in the case. The enactment of substantial 

aw is, within statutory limits, within the competence of the local legisla- 
ture; as what shall constitute a contract? What additional local Courts 
are wanted ; when and where? and a host of other necessary provisions in 
aid of the meeting or ministering of Justice within the Province to all who 
claim the aid of thelaw. Butall such local Courts must from the principles 
and decisions I have set forth necessarily be inferior to and under the revis- 
ing supremacy of this Supreme Court. It would, of course, include a power 
to see that justice is properly administered, and when not, that a proper 
constitutional remedy should be applied; but the process and means by 
which Justice is to be administered in a Court not within the meaning of 
sub-section 14, must be left to the Judges of the Superior Courts them- 
selves. 

And here | note that the moment a Judge gets a Commission he steps 
at once into the possession of all the Common Law and other rights, powers 
and status which attach to the position, like an Officer of one of the Services 
stepping into a command. 

As to what is procedure, Poyser vs. Minors, 7 L. R., Q. B. D., 338, 834, 
is a conclusive authority. Lord Justice Lush in delivering the judgment 
of the Court says: 

“Practice in its larger sense, the sense in which it is used in the English 
“Judicature Acts, like ‘procedure’ as there used, denotes the mode of pro- 
“ceeding by which a legal right is enforced, as distinguished from the law 
“which gives or defines the right, and which the Court is to administer 
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by means of the proceeding—the machinery as distinguished from its 
** product.” 


Then quoting section 74 of the English Judicature Act of 1873 the Lord 
Justice goes on to say : 4470 


‘ In these sections the rules in the Schedule are regarded as Rules of 
“Court for regulating its practice and procedure, and apart from statutory 
“restriction, such Rules are within the competence of any Court to make 
“ for itself.” 


Now the rules of procedure here spoken of cover all the same ground 
and matters and proceedings as the “Supreme Court Rules, 1880,” and a 
fortiori the “ Amendments ” to the Supreme Court Rules of 1880, and among 
these Rule 401 A, under which we are now supposed to be sitting as a Full 
Court. Consequently I consider that the Local Legislature were legislating 
on a matter not within their competence when legislating on the matter of 4480 
the Procedure of the Supreme Court of British Columbia and which Poyser 
vs Minors declares to be within the competence of any Court (meaning of 
course the Courts he was speaking about, the Superior Courts, the High 
Courts and Courts of Appeal, which answer to our Supreme Court) apart 
from statutory restrictions, to make for themselves. The Common Law 
right of the English Judges to make the Rules of Procedure in their own 
Courts has not been taken away by the Judicature Acts, though the Imperial 
Parliament is really sovereign in the highest degree; which even the 
Dominion Parliament is certainly not. It declared and defined also whose 
presence should be necessary to make rules and provided for their presen- 4490 
tation to the House, but the general power of the Judges was carefully 
preserved throughout. 

It was contended in argument in this case that local Colonial Statutes 
could alter the Common Law, and the Colonial Laws Validity Act was 
quoted in support. But assuming such to have been the case, here there 
was no exercise of the right thus claimed—but the very reverse for the 
local Act—Supreme Courts Ordinance, 1869, section 11, (saved by the sub- 
sequent Supreme Court Act of 1870) expressly confirms that inherent right 
in the Supreme Court and its Judges, which previous Acts had already 
declared, and in that state Confederation found the Court, and in that con- 4500 
dition handed it down to us now, subject only to the rights of the Dominion, 
and such Courts and procedure as it should create and the legal obligations 
of the British North America Act. 


It follows, therefore, as a logical consequence from Poyser vs. Minors as 
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applied to the facts of this case, and the judicial construction of the British 
North America Act, that the Local Legislature were wléra vires in legislating 
on the procedure of the Supreme Court, and as a necessary consequence 
could not delegate a power which was itself beyond their own competence. 


But assuming, arguendo, they had the power of legislating on this 
procedure direct, then by section 32 of the Administration of Justice Act 4510 
of 1881, they would have made the Supreme Court Rules of 1880 into 
Statute Law, and have given the Lieutenant-Governor-in-Council power 
to repeal or alter that law. 

That, I think, was ultra vires. Cooley on Constitutional Limitations, 
page 141, tells us that one of the settled maxims of Constitutional Law is 
that the power conferred upon the Legislature to make laws cannot be 
delegated by that Legislature to any other body or authority. 


Where the sovereig1 power of the state has located the authority there 
it must remain; and by the constitutional authority alone the laws must 
be made, until the constitution itself is changed. 4520 
The power to whose judgment, wisdom and patriotism the high pre- 
rogative has been entrusted cannot relieve itself of the responsibility by 
choosing other agencies upon whom the power shall be devolved, nor can 
it substitute the judgment, wisdom, or patriotism of any other body for 
those alone to whom the sovereign power has seen fit to confide it. 


The exception which proves the rule is, that where there is an im- 
memorial custom, as the delegation of limited powers of taxation to Muni- 
cipal Corporations, that is not considered as trenching upon the maxim I 
have just declared deleyatus non protest delegare. They are rather in the 
light of auxiliaries of the Government in the important business of muni- 4§30 
cipal rule in respect of which the party immediately interested may fairly 
be supposed more competent to judge of their need than any central 
authority. By parity of reasoning the Judges of a Superior Court may from 
immemorial custom have been in the habit of making rules for their own 
Courts, and as the parties more immediately interested may be supposed 
more competent to judge of their own needs than any central authority. 


The Local Legislature could not as a delegated or, even if considered a 
derivative power, and if possessed of power over procedure, subject as they 
were to the construction which the Canadian and English Judges have put 
on the British North America Act, have delegated that authority to anew 4540 
body of men, as the Lieutenant-Governor-in-Council in this case certainly 


are. The clear and vigorous judgment of Chief Justice Hagarty in Regina 
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vs. Hodge is a conclusive authority against such a position, although if they 
had had the power they could have relegated it to the Supreme Court 
Judges as the immemorial Common Law channel and depository of the 
power of making such Rules and Orders. 

The “ Amendments” are not only defective in this principle, but also 
in form, not being carried out in the only form in which they could have 
had (under the construction of section 32 of the local Administration of 
Justice Act and section 17 of the British Columbia Judicature Act, 1879,) 4550 
a chance of being effective, namely, by being issued in the shape of an 
Order in Council instead of a Report of a Committee of Council—though 
that could have been instantly remedied had there been no other objection 
to it by returning it to the Lieutenant-Governor-in-Council respectfully 
soliciting the insertion of proper, operative words “it is ordered” and so 
forth. 

But there are other defects in it, not only of form but of substance, e.g.., 
284a: application for a new trial to a Judge of a Judicial District ; there 
being no such official in existence here. 285a. Rule of partial and local 
application on a general subject. 4560 

Order XI. Court of the District wherein the action has been commenced ; 
there being none such. 

Order LVIII. 399. Altering the words of a statutory enactment by a 
mere rule. 

4004. Limiting the statutory power of appeal; enacting substantive 
law by Rule and Order, instead of Act. 

Now leaving the lower ground of legal inference aud probability, legal 
comparison and conclusions thereon and deduction, section by section, let 
us try the proposition laid before us: that the Lieutenant-Governor-in- 
Council, 7. e., the local Government, or even the local Legislature are the 4570 
only proper persons to make Supreme Court Rules, Practice and Procedure 
by a higher standard. 

Regarded in the higher light we shall be struck with the grave objec- 
tions on the ground of principle, amounting absolutely to disqualification, 
in both these bodies, to the adoption of such a course. 


It is a general principle of universal acceptance among jurists that the 
Legislative, Executive and Judicial departments of Government should be 
kept entirely distinct from each other; and the reason for this separation of 
functions is obvious. They are a constant constitutional and conservative 
check on each other. If the Legislature goes beyond its power in the 4580 
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enactment of substantive law, there is the Judicial department, an inde- 
pendent body, presumably well trained and experienced for the purpose, at 
hand to indicate the extent to which their powers lawfully go. If the 
Judiciary overstep the proper limits of their constitutional functions, there 
are first the Executive, where the law is clear, to call attention to the excess 
and suggest. and if need be enforce, a return to the correct path. If the 
substantive law at issue be not clear, there is the Legislature at hand to 
remedy the defect, and clear the way for the smooth and ESTEE 
working of Constitutional Government. 


It is for the Legislature to make the law, the Judiciary to interpret it, 4590 
and the Executive to execute it ; and it is the acknowledged experience now 
of centuries in every civilized community on the globe, that those who 
have to interpret the law, whose daily study and avocation it is to ascertain 
and follow out all the best modes of carrying it out, should be charged with 
and responsible for the more immediate duty of declaring and defining the 
Procedure by which justice is in all cases to be obtained through the 
medium of the Court. If the Legislature and the local Government, for 
such we must consider the Lieut.-Governor-in-Council to be, concur in the 
enactment and carrying out of a measure which is in excess of their con- 
stitutional power—and that may readily happen with the most honest and 4600 
patriotic intention —then so long as the Judiciary are distinct and free from 
improper control the error can be set right, and the mischief remedied 
or prevented. The local Executive are generally chosen out of the Legisla- 
ture, for their influence in that Legislature. They are therefore very likely, 
nay almost certain, to agree not only in the complete propriety of any given 
law they may enact, but in the execution of it. The importance therefore 
ot keeping the third body, the Judiciary, sufficiently independent of local 
control to be able to exercise its proper functions distinct from cither of the 
other two bodies, becomes a matter of paramount importance to every one 
who may possibly become a suitor in the courts; in other words, every 4610 
inhabitant of the land. It is therefore the right of the suitor that these 
functions should be kept distinct from each other, and not be allowed to 
clash with, overlay, or destroy one another. The very case before us is a 
case in point. While an important trial involving a heavy amount of. 
money is proceeding, Rules of Procedure are suddenly made by one of the 
Departments of the State above alluded to, whereby the previously existing 
aa of rehearing (though with the ostensible intention of granting one) is 
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the British North America Act, for Chief Justice Harrison in Leprohon v. 4620 
the City of Ottawa, 40 U. C. Q. B. p. 487, comparing the Constitution of the 
United States with our own under the British America Act, Says, 


“In each Constitution, that of the United States and ours, we see 
“traced in strong characters the separate functions of the Executive, 
“ Legislative, and Judicial departments of government; and provision is 
“made in our constitution for the independent exercise of the executive 
“and legislative functions not only by the central authority but by the 
“authorities of each Province.” 


Cooley on Constitutional Limitations, page 57, note, citing Webster, 
vol. III. There is no department on which it is more necessary to impose 4630 
restraints than upon the Legislature. The tendency of things is almost 
always to augment the power of that Department of government in its 
relation to the Judiciary. After explaining the reasons of this, the power 
-of the purse, political influence and so forth, and the mode in which this 
overshadowing influence insensibly grows, he concludes, “ It would seem 
“to be plain enough that without Constitutional provisions which should 
‘be fixed and certain, such a department in the case of ‘‘ excitement would 
“be able to encroach on the Judiciary.” 


In another place (page 115) the same American author, in speaking of 
the powers of a Legislature and quoting Thompson, J , in Dush vs. Van Kleck, 4640 
Johns, 498, says: “To deelare what the law is or has been is a judicial 
power, to declare what the law shall be is legislative.” 


“One of the fundamental principles of al] our United States Govern- 
“ments is (and the same applies to Canadian Provincial Governments) that 
“the legislative power shall be separate from the judicial.” Pomeroy, also a 
great authority in his Constitutional Law, page 71, says, “It is a funda- 
“ mental principal of the United States constitution (and the remark applies 
“with equal force to the British America Act) that the Executive, Legisla- 
“ture and Judiciary are three distinct bodies not to be trenched upon or 
“destroyed by each other.” And that being the general intent and spirit of 4659 
our own Act, we are, I think, bound to apply that principle ot construction 
to its provisions, deciding the matter before us on the high ground of its 
relation to a well understood principle of Constitutional law. On this 
ground therefore I consider that it is not legally within the competence of 
the local legislature to make or depute to the Lieut.-Governor in Council, 
or for the Lieut.-Governor in Council to makes Rules and Orders for the 
Supreme Court of British Columbia, and had there not been several other 
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valid grounds for arriving at the same conclusion I should be well content 
to rest my Judgment entirely on the application to the circumstances of the 
case of the above high principle of Constitutional law. 4660 


As the result of the various arguments and authorities on the question 
before us, and a careful consideration of the whole case, I cannot resist the 
conclusion that section 28 of the Local Administration of Justice Act, 1881, 
restricting the sittings of the Supreme Court for reviewing nisi prius deci- 
sions, is unconstitutional; and that the local legislature has no power to 
regulate the procedure of the Supreme Court by making Rules or other- 
wise, or to delegate the power of so doing to the Lieut.-Governor in Coun- 
cil, such power residing in the Supreme Court alone, by virtue of the com- 
mon law and statutory enactment previous to going into the Union, subject 
alone to the provisions of the British North America Act, and sections 129 4670 
and 130 thereof. And I further consider that the Local Legislature has no 
power to diminish or repeal the authorities or jurisdiction of the Supreme 
Court, nor to allot any jurisdiction to any particular Judge of the Supreme 
Court, nor to alter or add to any of the existing terms and conditions of the 
tenure of office whether as to residence or otherwise by the Judge thereof. 
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79 
GRAY, J.— 


In July, 18380, the American ship Thrasher loaded at Nanaimo with 
coal. On leaving port the Defendants were engagec to tow herout. Inso 
doing, owing, as the Plaintiffs allege, to mismanagement on behalf of the 
Defendants, she struck upon a rock a short distance from the entrance to 4680 
the harbour, had to be abandoned, and was lost. Ship and cargo valued at 
$80,000. Suit was commenced on the 18th of October 1880. Issue joined 
and notice of trial given on the 29th of April, 1881. Trial took place before 
the Chief Justice at Victoria, on the 27th, 28th, and 29th June, 1881. A 
special verdict was returned in favor of Defendants. Several objections 
were taken by the Plaintiff's counsel to the charge of the Chief Justice to 
the Jury. Leave was given to move for a new trial and a hearing in Bane 
on points reserved and for misdirection. That leave has from time to time 
been extended, and the right to hear the motion is now the question to be 
decided. 4690 


In order to understand how so simple a matter of procedure can be 
involved in difficulty, it is necessary to review the local legislation which 
created it. 


In September, 1878, an Act passed by the local Legislature to make 
further provisior for the Administration of Justice, c. 20, 1878, authorized 
the Governor-General to appoint two new Judges to the Supreme Court of 
British Columbia, and without abolishing them transferred the business of 
the County Courts to the Supreme Court. 


In April, 1879, “An Act to amend the Practice and Precedure of the 
Supreme Court of British Columbia and for other purposes relating to the 4700 
Better Administration of Justice,” called ‘The Judicature Act of 1879,” was 
passed, introducing into the Province to a certain extent the changes then 
lately made in England; but the duty of making the Rules to carry those 
changes into effect was devolved upon the Lieutenant Governor in Council 
instead of upon the Judges of the Court according to old and immemorial 
usage. The whole Act was not to come into force until proclamation to 
that effect duly made—but that part as to making the Rules was to take 
place immediately. 

At the same session in April, 1879, an Act termed “The Judicial 
District Act, 1879,” was passed dividing the Province into districts and 4710 
enacting that the Judges of the Supreme Court should severally discharge 
their duties and reside in the district assigned to them. This Act also was 


only to come into force by prcclamation. 


ee Pa, 

, ’ ° ~ Cuma abe Tes: in 

. 7 1 = ——— 
4 ays y ar 

é a =—s'@ a 

‘ tom 
=e . 

a - ve » 7 
reg Eee iS) Sais oo ate 

4 
A y ‘ : 
i = a 2 z 24 vor , } a? 


BGO oni ’ 


ae vil! “pidional j i Lakes. jpamnat ici nak 
a its Dake Biases) AS ‘oust 


. ie} ludae ey, “Anca ‘ tat = 
Oh he ee win ine site Ot ra ‘sealed ‘ake & oy s women aa Pe 
Al ; 4 oS i ef 

oy RP He gE Blip Gite, dal an hae 7 “‘fudehbade od at SHOE 


oe ae 5 " «mete t 

4. han) oy " a > Ae i ; 
eka Seats} yireal f mes Nis vs a) foe ae seule Ensues we? ine aah as a 
Fs i vo pt ee i. 


wratodd 7, ff doo ent Lae lene hs ig SSS apy jedi er th eat or Sie 


ae ats te aie 


, 3 


‘eli 


fh, Eco gis Die Fhe lat “wlll ane: wend secu a 
diy Li, (ethelss b ‘roplepme iw Ke verrail & aie foie, wemy PRs. pian 
cit sesiitenet "Padale Sandi lp ogtash. sith OF lseniwis » 2 tnamly- its aa OeAgt 96: a 3 : 
niet AE wine Lie bin fend Woe o been of m69ey vom svenlo lod 


ab 
ree 2 * be » 
GhIiT wraet nant Sa iF rand fngl't tals wtibetin 10% bus ke Wait aiog ae. 


tk 


ie ot praeeae ly alice. Br serthitGNT eek OF sig oul fs) tebavadxs aoed., 
Sahar * ede Ts Ae A ee Os ti Spee Ne rgeicens babigeb, 2 
wd in aa bent Fo pr ttine my cfeypantie oe ren binsetataee ia winva* 9 
douli 66 nig iar We MEAT a) Pinan é Skee ie Gatlvales “ oa 
bear ee psa a 
£ ey eae a Re, Ss _ a a9 he ee eee 
ay se! Sivialotes.l.fhoat att vd besapsn ote heivegh iia aceon nl 
* . * — ~ ae wh Is ‘oe 
foros 2 VF) ee ened lear gabon ieigiah fa AS 1b LOTT OTG Toate : 
te a PEL asteagee AL | ot -egabe ho wan ow! iniogay ch insase) 7omte7h ©) oat = 
a “¥iieiedaciond| mle foots Hara stich guifetlode iain has. aitoryle’) denial : = 
0D ante gts (tot aiiwey Yaeito- ) od 7 
Tt Yo. ererho nh hitee ottdagyt ) Boems ot-trh rh * Dae iTGy ay — “het 
COS i 4iir or ste upuiteg-wnal ta a0 faopidoate) ditt to hare earns 


ak (RTA de wks saptenthu led! * felle Pitas i aolsarden aimbsA taut, ioe 
at alt Qepeed 5 eile hostrh Mates. 2 oF aaicl? retl o fet oti With  pbors ah Damen | 
oh suena Seer gp aoe edd--:etdens jo yinb ons inet = Deca! goth eh sham stale 
fiouetdp at eerie nel) off xoga borings aav-—tevlie oti suvnneito + ie 
fi cequssombad i Jaswebld. of Rastriotoe: dueD be toeenhn adi, aogu ‘be. Deuieai 7 — 
i seetlonens: Olney soruait ‘gint emes oh doo anwrdoA-oledrt od, eaiete : ii 
she) ed ae ta ada posi oi ‘es tia) ie! figholtust slab anole: <a 
fi wt ~ ene et oybesatbontial aiala 9 


. lai stew Lek beers tal ane 9 Ted: ingle esi -sh pwoieseials: ai, Mas 
015s baw etoreterbooine: sonives) 30 erie rivihe basdieey ecw “OPAL fod doastetl nuit 
/otticdein tb Bae woe BlivesigdieG? osco1qe oi lojsahe alae BNP SMe” re : 

* wiv asks 198 eed = scsi Dieboirgieaay mrmly ant ui obinitrlite, colnet cit 

| Hake i SPO vl Garrod cini=taoa-e! tae 


80 


In March, 1881, an Act to carry out the objects of the Better Adminis- 
tration of Justice Act, 1878, and the Judicial District Act, 1879, was passed, 
called the “ Local Administration of Justice Act, 1881,” (Chapter 1). This 
Act made some slight alterations in the provisions as to districting the 
Judges, and declared it lawful for the Governor-General by order in Council 
to direct that the Judges of the Supreme Court should severally reside and 


usually discharge their duties in the defined districts, except in cases of 4720 


inability or incapacity, when the nearest was to discharge the duties of the 


incapable Judge in addition to his own. 


It then proceeded to regulate the procedure of the court in many 
minute details. It declared valid the “Supreme Court Rules, 1880,” 
made under authority of the Judicature Act, 1878, by the Lieutenant- 
Governor in Council as modified by that Act (Chapter 1, 1881) and gave 
the Lieutenant-Governor in Council power to “vary, amend or rescind 
“any of the said rules or make new rules not inconsistent with the 
“Act for the purpose of carrying out its scope and aim, and that of the 
“Better Administration of Justice Act, 1878,” and by a distinct section 
enacted thatthe Judges of the Supreme Court should sit together in the 
“City of Victoria as a Full Court, and such Full Court should sit only once 
‘in each year at such time as may be fixed by Rules of Court.” This 
Act was also to come into force by proclamation. 

The Judicial District Act, was on the 9th of June, 1881, proclaimed 
to come into force on the 27th June, 1881, and the Local Administration 
of Justice Act on the 28th June, 1881, on which day the Full Court was 
sitting and rose. 

There was no saving clause in these Acts as to any pending proceed- 


4730 


ings, and thus so far as they were legal, being matters of procedure, their 4740 


provisions applied to the plaintiffs case on trial on that very day and the 
day following the 28th and 29th June, and he was thereby arbitrarily de- 
prived, without reason or fault of his own, of the common right incid- 
ent to all suitors in a British court, of having the rnling of a single Judge 
at nist prius in a heavy cause of this nature, reviewed without unneces- 
sary delay by the Full Court, an injury difficult to estimate in such a 
case where the witnesses were principally seafaring men. 

The plaintiff’s counsel being dissatisfied with the ruling of the Chief 
Justice, who tried the cause, obtained a stay of postea and immediately 


applied for a hearing before the Full Court. The learned Chief Justice felt 4750 


himself restrained by the section 28 before mentioned, but facilitated plain- 
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tiffs application to the Supreme Court of Canada at Ottawa. There a 
hearing was refused on the ground that the court of last resort in the 
province had not dealt with the question. 


Plaintiff's counsel then again applied for a sitting of the Full Court, as 
he contended under its common law right and immemorial usage to expe- 
dite the claims of suitors. Pending the consideration of that application the 
Lieutenant-Governor in Council, under the alleged power of section 32 of 
the Local Administration of Justice Act, 1881, promulgated a new Rule 
ordering a sitting of the Full Court in Victoria on the 19th of December. On 
that day the Judges met in deference to the order of the Lieutenant-Governor 
in Council and called the attention of the counsel in the cause and the 
Attorney-General to the fact, that that order was inconsistent with and in 
direct antagonism to section 28, the Court having already sat within the 
year, and that where an alleged Rule of Court conflicted with the direct 
enactment of the statute, for the purpose of carrying out which it was 
authorized, and under which it was made, the enactment must prevail. 


The counsel for the plaintiff thereupon contended that the legislation 
and enactments referred to were ultra vires and uncons itutional on various 
grounds, which for the sake of precision may be reduced to the following 
heads :— 

Ist. That the Supreme Court did not come under the designation of a 
Provincial Court within the meaning of sub-section 14, section 92, and that 
consequently the local Legislature had no right to regulate its procedure. 


2nd. That if the local Legislature had power to make rules regulating 

the practice and procedure of the Supreme Court, it must itself make the 
rules, and could not delegate the power of so doing to the Lieut.-Governor 
in Council or to any other parties than the judges themselves—according to 
old and immemorial custom and usage. 

3rd. That the Dominion Government having a legal right to utilize 
the Supreme Court in this Province for the enforcement of Dominion laws 
and rights, legislation by the local legislature which impaired, prevented 
-or interfered with that right, was unconstitutional and wltra vires. 

4th. That the legislation and enactments in question, both as to the 
sittings of the Court, the rules of the Court, its procedure and practice, and 
the localizing the Judges, were unconstitutional and wltra vires. 


5th. That the Court had still the power, ez mero motu, to sit in banc 
and hear arguments on points reserve | and raised at nist prius, or other- 
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wise in proceedings in the Court, at such times as would promote the rights 
of suitors, 4790 


6th. That the plaintiff having acquired vested rights by the institution 
of his proceedings, could not be affected by ex post faeto legislation. 


On behalf of the plaintiff, by agreement with the Attorney-General, 
the learned counsel was heard on these points, and the Attorney-General 
as amicus curie in reply :—The counsel for the defendants in the interests 
of their clients having declined to take any part in the argument, being 
perfectly content with matters as they were. On the 19th December the 
Chief Justice handed to the Attorney-General a memorandum of certain 
points he thought deserving of consideration, and the argument was con- 
tinued on the 5th, 13th, 16th and 17th of January. 4800 


The Judges now severally deliver their opinions. 


The questions involved are of the utmost importance as affecting the 
administration of justice and aimost of the Dominion itself. For if the 
“omnipotence ” claimed for the local Legislature be conceded, all Dominion 
legislation is futile; Dominion rights only nominal, and the Dominion it- 
self not superior to, but simply a subordinate part of British Columbia. 


As must necessarily be the case the discussion turns mainly on the 91st 
and 92nd sections of the British North America Act, 1867. This Act has 
hitherto been considered by all Courts, all Judges, all statesmen and public 
Men, as a new departure in the constitution of Canada as well as of the 4810 


several provinces forming the Dominion. 


The authorities are so numerous that the position may be assumed as 
a recognized axiom of constitutional law when applied to Canada or its 
constituent parts. Says Chief Justice Hagarty in Leprohon vs. the City of 
Ottawa: “ We must take the Confederation Act as a wholly new point ot 
“departure. The paramount authority of the Jmperia] Parliament created 
“the now existing legislatures ; defining and limiting the jurisdiction of 
“each. The Dominion Government and the Provincial Governments alike 
“spring from the same source.”’ 

I do not propose to discuss at any length the antecedent history of 4820 
the Supreme Court of British Columbia, its powers or incidents. What- 
‘ever they were, when British Columbia went into the union she surren- 
dered them for good consideration to the General Government and _ re- 
ceived back exactly what is defined in the British North America Act— 
nothing more, nothing less. She went in subject to all of the provisions 
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of the British North America Act, applicable to the Province. Not only 
is this the necessary consequence of going into the union, but it is expressly 
declared so to be intended by the 48th section of the Local Constitution Act, 
1871, (consolidated statutes, chapter 42, section 83,) passed by the Local 
Legislature in contemplation of such union, viz. : 


“Ifthe projected Union of this Colony with the Dominion of Canada 
“shall be carried into effect, this Act shall be construed after this Colony 
“has been so united as aforesaid, anything hereinbefore contained to the 
“contrary notwithstanding, as being subject to all the provisions contained 
“in the ‘ British North America Act, 1857,’ which may by such union 
“become applicable to this Colony, and to the provisions contained in any 
“Order of Her Majesty in Council for the admission of this Colony into such 
“union as aforesaid, under the authority of that Act, and to the provisions 
“contained in any Act of the Parliament of the United Kingdom of Great 
“ Britain and Ireland, made for the purpose of effecting such union as afore- 
“said, or to any other provisions framed by competent authority, other than 
“already mentioned, for such purpose.” 


What, then, bearing on this question, did she receive back 2 Subject 
to the controlling power of the 91st section and the general tenor of the 
whole Act, she received by the 92nd section, sub-section 14, the exclusive 
power to legislate as to “The Administration of Justice in the Province, 
“including the constitution, maintenance and organization of Provincial 
“Courts, both of Civil and Criminal jurisdiction, and including procedure in 


“civil matters in those Courts.” 


Standing by itself as a distinct Province, bound by no controlling con- 
nection with any other or higher authority, the powers in this sub-section 
would without question give an absolute dominant Provincial control; but 
read with the whole of the British North America Act, they must be read 
as affected by and subject to the general objects, uses and powers for which 
_ the Union was made, and for maintaining which efficiently that Act was 
passed. If by the terms and conditions embraced in the Act the General 
Government can use for Dominion purposes Courts in the Province—but 

Provincial only in the sense that their sphere of duty is confined to the 
territorial limits of a Province; the Province cannot so legislate as to render 
those Courts inefficient, and admitting that the Province can use the same 
Courts for its local purposes this power only gives to the instrument a con- 
Joint character, preventing its reduction to inutility by either, and renders 
the preservation of its efficiency the more distinct, when the expense of 
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maintenance is shared by both parties, and the appointment of the directing 
peas given exclusively to the one which can use it for the general purpose. 
This principle was recognized in Leprohon vs. The City of Ottawa, 2 Ont. 
aos © 522 where it was held that the power of taxation by the Local 
Legislature did not extend to those means or instruments employed by the 
Dominion Government to carry into effect the powers conferred upon that 
hod The same reasoning would render unconstitutional the possession or 4870 
exercise of a power by the Local Legislature to render inefficient courts the 
Dominion Government was entitled to use to carry into effect the powers 
conferred upon it. 


Valin vs. Langlois, clearly decides that the Dominion Parliament may 
utilize the Superior Courts in the Province for the purpose of enforcing 
Canadian laws enacted by that Parliament within the scope of the Legisla- 
tive power given to that Parliament by the British North America Act 
1867, a view which had been recognized and acted upon by this 
court previous to that decision. The true character and position of these 
courts are so clearly defined by the Chief Justice in Valin vs. Langlois that it 4880 
almost renders argument unnecessary. “They are not,” he says “mere local 
“courts for the administration ofthe local laws passed by the Local Legis- 
“Jatures of the Province in which they are organized. They are the courts 
“ which were the established courts of the respective Provinces before con- 
“federation, existed at confederation, and were continued with all laws in 
“ force, as if the Union had not been made by the 129th section of the British 
“North America Act and subject therein as especially provided, to be 
“repealed, abolished or altered by the Parliament of Canada, or by the 
“legislatures of the respective Provinces according to the authority of parlia- 
“ ment or of that legislature under this Act. They are the Queen's Courts, 
‘“bouud to take cognizance of and execute all laws whether enacted by the 
“Dominion Parliament or the Local Legislatures. Provided always such 
“Jaws are within the scope of their respective legislative powers % 


4890 


A higher authority or a better definition we could not have. 


The Federal Government by Parliamentary authority appoints, pays 
and removes the judges as pointed out by Imperial and Dominion Legis- 
lation. The Local Government merely provides the subordinate officers and 
local machinery. Without a judge there can be no court, and the Local 
Government cannot appoint one to that court. TheSupreme Court of British 
Columbia cannot therefore be exclusively a Provincial Court. By the effect 4900 
of the British North America Act it becomes a Federal Court, acting within 
a defined territorial jurisdiction, and as incident thereto for the purpose of 
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its existence and efficiency in carrying out both the Federal and Provincia 
laws, cannot be controlled in such a way by local legislation, in regard to 
procedure or otherwise, as to render its action ineffectual. It was so in- 
tended by the British North America Act, in order that the Administration 
of Justice, and the judges themselves might be uninfluenced by local, 
political or personal considerations. Under the 129th section, the Canadian 
Parliament adopted the Court with its power and authorities as existing 
previous to confederation, clothed it with combined duties, and increased 5000- 
jurisdiction, to carry out as the law of the land in civil as well as in criminal 
matters, statutory enactments made beyond the territorial limits of the 
Province, rendering their operation compulsory, not operative through 
comity only, and preserves the Court, subject only to be abolished, altered or 
affected by the Dominion Parliament or the Local Legislature, as the 
British North America Act permits. 

The 14th sub-section is divisible. Ist. It confers on the Local Legis- 
lature the exclusive power of making laws relative to the administration 
of justice in the province. That power it has been decided means limited 
to the matters on which the Local Legislature can constitutionally legislate, 5010 
that is as defined in the 92nd section, otherwise the whole Dominion 
legislation so far as it has to be carried out in the Province might be 
rendered nugatory. 2nd. It confers the power of constituting, maintain- 
ing and organizing “Provincial Courts” both of Civil and Criminal 
Jurisdiction. If, therefore, the Supreme Court of British Columbia be 
a Provincial Court in the limited meaning of being organized and main- 
tained by the Province, the Local Legislature may so restrict its powers 
as entirely to prevent the enforcement of Dominion Legislation on the 
very matters over which the British North America Act gives the exclu- 
sive power to the Dominion Parliament, and thus paralyze the action of 5020 
the Federal Government in the Province. 3rd. It confers the power of 
legislating as to procedure in civil matters only in “those courts,” that is 
the Provincial Courts, the Courts the Province constitutes, maintains and 
organizes, otherwise again it may render abortive the enforcement of 
Dominion Laws on the matters confided to the Dominion Parliament and 
by that Parliament deemed necessary for the good government of Canada, 
e.g. if it can say the Supreme Court shall sit only once a year, it may 
equally say it shall sit only once in five or ten years, and thus, this being a 
matter of procedure, every step taken to enforce a Dominion Law in Civil 
matters be completely nullified. This power pure and simple is claimed to 5939 
its fullest extent for the Local Legislature. It cannot be conceived that the 
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Constitution intended anything so inconsistent—that the Dominion Goy- 
ernment should pay for Judges, and largely bear the maintenance of Courts 
over which it has no control, and which may at any moment be used to 
neutralise Dominion Legislation. 


The 96th, 99th, 100th and 180th sections distinctly make its Judges 
officers of the Dominion. 


The Provincial Courts—by this section intended—it is submitted, are 
those of which the Province bears the entire expense, and has the sole con- 
tro], similar to the State Courts in the United States ; though owing to the 5040 
difference in the constitution of the two countries the jurisdiction of such 
Provincial Courts could not be co-extensive with that of the State Courts. 


In such a view there is nothing that conflicts with the strictissimis 
verbis of the 14th sub-section, while it makes reconcilable the general oper- 
ation of the whole British North America Act, and preserves the unity of 
its various parts. The British North America Act contemplated and 
effected the transfer from the Provinces to the Dominion of all properties, 
institutions, and powers that were essential to the good government of 
Canada. By the 107th and 108th sections the public funds and public pro- 
perties were transferred. By the 129th section and the limitation of 5050 
the powers of the local Legislatures in the 92nd section ; and the 91st, the 
96th, the 99th and 100th sections, the control of the Superior Courts passed 
to the Dominion to be exercised when and as the public interests required. 

As repeated time after time in Valin vs. Langlois, (8 Supreme Court 
Can., R., page 1,) you are to look at the whole of the British North America 
Act for its meaning. It surely cannot be succesfully contended that after 
conferring the great powers that Act conferred upon the general Govern- 
ment and Parliament for the public interest, it meant to take them all away 
again, or to place it in the power of a subordinate Legislature to do so, and 
to disarrange the whole machinery of the Dominion Administration of 5060 
Government by the words used in the 14th sub-section of section 92. 


In view of this 129th section, it may be desirable briefly to refer to 
the organization of the Supreme Court of British Columbia, as it existed 
at the time of the Union with Canada. By the Supreme Court Ordi- - 
‘nance, No. 113, March, 1869, provision was made for the merger of the 
then two existing Courts called the “Supreme Court of the Mainland of 
British Columbia” and “the Supreme Court of Vancouver Island” into 
one Court to be called the “Supreme Court of British Columbia,” and 
for the appointment of a Puisne Judge, and that all the jurisdiction, powers 
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and authorities of the two then existing Supreme Courts, and of the Judges 5070 
thereof, should be vested in, and should be had, exercised and enjoyed by 

the said Supreme Court of British Columbia and the J udges thereof. By 

the 18th section of that Ordinance the Chief Justice of the new Court was 
authorized and empowered from time to time to make all such Orders, Rules 

and Regulations as he should think fit for the proper Administration of 
Justice in said Supreme Court, and, subject to such Orders, Rules and 
Regulations, the existing Rules of the Court of the Mainland should have 
full force and effect in the said Supreme Court of British Columbia. By 

No. 120, 9th March, 1869, “ An Ordinance to amend Civil Procedure,” pro- 
vision was made repealing the Vancouver Island Civil Procedure Act, 1861, 5080 
and introducing certain parts of the Common Law Procedure Acts, 1852 

and 1854, and of the Statutory enactments regulating the Practice, Plead- 

ings and Procedure of the High Court of Chancery, and by the 5th section 

of this last-named Ordinance, the Judge of either of the said Courts was 
empowered from time to time, with the approval of the Governor for the 
time being, to make general orders modifying such procedure at Law or in 
Equity in the Court in which he presided. 


By an Act passed in April, 1870, (chap. 54, Consolidated Statutes) the 
merger of the two Courts was declared to have taken place on the 29th 
March, 1870, and by section 4, the last-named Act transferred all the busi- 5090 
ness then. pending in both Courts to the new Supreme Court, and preserved 
the provisions of the Ordinance, No. 118, 1869, called the Supreme Court 
Ordinance, 1869, just referred to. Such were the relative positions of the 
Supreme Court and the local Legislature at the time of the Union on the 
20th July, 1871. 

The Legislature had at that time by positive legislation made the 
English Practice and Procedure the !aw of the Province to a certain extent, 
and left to the Judges the duty and power of making the Rules or Regula- 
tions necessary to carry on the business of the Court in all other respects, 
than as declared or set out in the English Practice and Procedure to the 5190 
extent so introduced. 


By the 12°th section of the British North America Act all Laws, Courts, 
Commissions, Powers and Authorities were to continue until altered by 
_ competent authority. What authority 2? The power of the local Legisla- 
ture is by the 92nd section limited to the defined subjects over which it has 
exclusive power. The Dominion Parliament cannot touch the subjects 
over which such exclusive power exists; but the Dominion Parliament 
itself is not limited to the subjects defined in section 91. It has exclusive 
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power over all subjects to which the exclusive power is not given by sec- 


5110 


tion 92 to the local Legislature. 


Again, to quote the language of the Chief Justice in Valin vs. Langlois: 
“This may be termed a Constitutional Grant of Privileges and Powers 
“which cannot be restricted or taken away except by the authority which 
“conferred it, and any power given to the Local Legislature must be sub- 
‘ordinate thereto.” It was decided in that case that the Dominion Parlia- 
ment had the right to utilize the Superior Courts of the Province, and to 
legislate as to the Procedure in those Courts, in the civil matters in which 
it is so determined to use them. If so, the Local Legislature has not the 
exclusive right to legislate as to Procedure in civil matters in those Courts. 

The “ procedure” therefore in that sub-section 14 specified must have 5120 
reference to Courts in the Province, over which the Local Legislature of the 
Province has exclusive control, because, ex ratione,if the Dominion Parlia- 
ment has a power to legislate as to procedure in civil matters in certain 
courts in the Province, those must be courts over which the Local Legis- 
lature has not the exclusive power to legislate as to procedure. 


It is a clear canon as to the construction of statutes, that you must give 
force and effect to every word, as far as it is possible. The governing words 
in this sub-section, and section 92, as bearing on this sub-section, are “ ex- 
clusively ” and “those Courts.” They are thus “linked” and the character 


of the court is clearly specified. 5130 


The general authority conferred by 91, being to legislate on all matters 
not coming exclusively within 92, thus pertaining to the Dominion Parlia- 
ment, the 129th section steps in, authorizing legislation as to the existing 
Courts in the Province, by the Parliament of Canada or the local Legis- 
lature, as one or the other under the British North America Act may be 
entitled. 


The Parliament of Canada has legislated upon the subject, has by im- 
posing certain duties upon the Supreme Court for Dominion purposes in 
matters connected with the Civil Administration of Justice in the Province 
altered the constitution of that Court, increased its jurisdiction, and ex- 5140 
pressly shewn by legislative enactment that it is not a Court over which 
the local Legislature has the exclusive power to legislate. The exercise of 
this power has by the Supreme Court of Canada in Valin vs. Langlois, been 
declared constitutional. In furtherance of the observations of the Chief 
Justice, Mr. Justice Fournier referring to the extensive powers given to the 
Federal government over these Courts by the 129th section says: ‘“ Could 
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“ stronger or fuller language be used to give jurisdiction over these Courts, 
“T think not. The effect of this section, to which they owe their very 
“ existence is evidently to place them under the legislative power of the 
“ Bederal Gevernment, as well as it is true under that of the local Govern- 
“ ment, and to make them, in fact, common to both these Governments, for 
« the administration of the laws adopted by them within the limits of their 
‘respective powers.” 


Mr. Justice Henry: “ The whole purview of the Act, with a proper 
“ consideration of its objects, is evidence of its policy to limit local legisla- 
“ tion to those civil rights in the Province not included specially, or other- 
“ wise, in the powers given to the Dominion Parliament.” As to sections 
13 and 14,—“ Guided, by the purview of the whole Act, deducting the in- 
“ direct and incidental powers of legislation given by the Act to Parliament, 
“ the local Legislatures have the exclusive right to legislate only in regard 
“tothe remainder. The 14th sub-section gives local authority to deal with 
“the administration of Justice in the Province, in regard to the subjects 
“given by the Act. And to that extent only to provide for the construc- 
“ tion, maintenance and organization of Provincial Courts, in reference to 
“ those and kindred subjects. The words ‘ Procedure in Civil matters in 
“ those Courts’ must be considered with the context and with the objects 
‘and other provisions of the Act.” (77) 

Mr. Justice Taschereau says: “The Administration of Justice is given 
“tothe Province, that is true; but that cannot be understood to mean all 
“ ond everything concerning the Administration of Justice.” (81) 

Mr. Justice Gwynne is equally decided. 

As the local Legislature cannot supersede the action of the Dominion 
Parliament, it cannot. deprive the Court of the character thus given to it 
by such legislation, or the Dominion Parliament of the use they may take 
of it. If so, it has no exclusive control, and if it has not exclusive control 
it cannot legislate as to that Court’s procedure, because by the 91st section, 


what it cannot exclusively legislate upon the Dominion Parliament alone 


has the exclusive power to legislate on. If these terms, so used in the 


91st and 92nd sections, are to have any legal meaning, 
It is the logical sequence, that if the local Legislature 


they negative a 
joint authority. 
alone has power to legislate on matters coming within 92, and the Dominion 
Parliament has legislated on the duties and procedure of the Superior Courts 
in the Province, and that legislation has been declared constitutional, then 


those superior Courts cannot come within the class embraced in sub- 


section 14, section 92, because with reference to that class the local Legis- 
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lature, having the exclusive power, the Dominion Parliament cannot legis- 
late. The action, therefore, of the Dominion Parliament and the J udement 
ofthe Supreme Court of Canada, amount to a Legislative and Judicial 
declaration to that effect. 


The term “exclusively,” in 92, it must be borne in mind, has reference 
to, and is legally, a part of every sub-section, and every sub-division of a 
sub-section, and therefore applies to each of the sub-divisions into which 
the sub-section can be divided. 


It cannot be contended that in the same Court on the same subject, 
the rights of suitors in Civil matters, there can be two different Rules of 
Civil procedure, that you can say to one: Your case shall be heard imme- 
diately, and as often as your business requires, because the redress you are 
seeking springs out of Dominion legislation ; but to the other, You cannot 
be heard, for one, five or ten years, because the debt you seek to recover 
pertains, so far as procedure goes, to the control of the local Legislature. 
Yet such must be the case, if one or the other has not the exclusive power, 
the Dominion Parliament or the local Legislature. 


If a Provincial Legislature positively enacts, that on a particular sub- 
ject, and in a Provincial Court, within its legislative jurisdiction, and 
under its exclusive control, a particular course shall be adopted, the 
suitor may or may not avail himself of that Court. But to adjudge 
that in the only Court to which he can resort, a Court used for Dominion 
as well as Provincial purposes, and in which the Dominion Parliament 
has constitutionally exercised the right of regulating procedure, he may 
be so used, is introducing an element entirely at variance with an im- 
partial administration of Justice, and one never contemplated under 
the British North America Act. The procedure in such last-named 
Court must be either under Dominion or Provincial control, and the 
former has legally assumed it. Nor is this assumption limited merely to 
matters of Dominion Legislation. The Supreme and Exchequer Courts 
Act, c. 11, 88 Victoria, A. D. 1875, is especially created and clothed 
with power for hearing and granting appeals, not only in ates over 
which the Dominion Parliament has power to legislate, and arising out 
of laws and proceedings with which the Dominion Pasliament and Goy- 


ernment alone are connected, but also for hearing and granting appeals ; 


in matters falling strictly within the purview of the administration of 
Justice in civil matters assigned to the local Legislature under section 92. 
The 11th section of that Act restricts the appeal to an appeal from the 
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Court of last resort in the Province where the Judgment was rendered in 
such case, and by the 17th section enacts that “subject to the limitations 
“and provisions hereinafter made, an appeal shall lie to the Supreme Court 
“from all final Judgments of the highest Court of Final Resort, whether 
“ such Court be a Court of Appeal, or of original jurisdiction (now or here- 
“after established in any Province of Canada) in cases in which the Court 
“ of original jurisdiction is a Superior Court.” 5230 
Here is a clear statutory right given to suitors (delined as to the mode 
of Procedure by which it is to be obtained from its inception in the Court 
of last resort in the Province to its hearing in the Supreme Court of Canada) 
to an appeal from the Superior Court of the Province in all final Judgments, 
not judgments limited to matters springing from Dominion, but equally 


from local legislation. 


By the first Act of the Dominion Parliament passed in that same session, 
GC. I. 38 Vic. 1875, 2nd section, it is enacted as anamendment to the 18 sub- 
section of section 7 ©. 1. 1867, the “Interpretation Act” that the term 
Superior Court shall in the Province of British Columbia denote “The 5240, 


Supreme Court of British Columbia.” 


Thus in the Supreme Court of British Columbia we have in force a 
Dominion statute regulating procedure even in staying an execution in the 
sheriffs hands in matters arising or that may arise out of Local Legislation. 
How then can it be said, that this Court comes within the class of Provin- 
cial Courts, over which the exclusive power is given to the Local Legisla- 
ture to legislate as to procedure, when if so, that Legislature may take 
away from the suitor, as by its action in the present case, if legal, it has 
done, the very highest right conferred upon him by the Dominion Parlia- 
ment ? 5250 

The inference is irresistible, that this superior Court, with jurisdiction 
to deal in civil matters arising from Provincial as well as Dominion 
Legislation, was by the Parliament considered as not coming within the 
class of courts specified in the 14th sub-section and therefore not under 
the control of the Local Legislature as to procedure, and it was so con- 
sidered by the Parliament of Canada, because it was essential to the good 
government of Canada as affects the administration of Justice that it should 


be so. 

This view again is in accordance with the principle laid down in the 
Queen vs. Burah 3 L. R. ap. Ca. 889. In order that an Act passed by the 5969 
Local Legislature should be valid, it must be within the powers expressly 
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limited by the Act of Parliament which created it. Within those limits its 
powers are no doubt plenary, but it can do nothing beyond the limits which 
circumscribe those powers. Apply the limitation here. Such subjects as 
being exclusively given to the local legislature the Dominion Parliament | 
cannot legislate upon. Whatever, therefore, the Dominion Parliament can 
constitutionally legislate upon must be beyond those limits, and, therefore 
the local Legislature cannot legislate on the same subjects. 


Though this local legislation be pronounced unconstitutional, the 
Court itself for the purpose of the administration of Civil Justice in 5270 
the Province is not left without ample power of procedure. What it had 
at the time of the union, under the 129th section, still remains, and for 
what may be required the existing law of that date still continues which 
gave power to its Judges to make rules, besides the inherent power in 
Courts of superior jurisdiction at common law independent of any statutory 
authority to govern their own procedure in the interest of suitors—(Morris 
vs. Hancock, 1 Dowlings N.S., 823, Exparte Strong, 8 Excheq. 199. Bartho- 
lemew vs. Carter, 8 Scott, N. 8., 529 8 M. & G. 135,) a power which it must 
be assumed the Dominion Parliament and the Supreme Court of Canada 
recognized when under the reservations in the British North America Act, 5280 
the Supreme Court of British Columbia was taken from the exclusive con- 
trol of the local Legislature as to Civil Rights and Procedure. 

The local Legislature by its own act, and by the legal operation of the 
129th section, gave the power it possessed over that Court to the Dominion 
Parliament, and the Dominion Parliament by legislating on the subject 
accepted it. The power still exists, but transferred to other hands, and the 
Local Legislature has not the exclusive power of legislation as to the proce- 
dure of that Court, and if not exclusive, none. 


It was intimated by very high authority in Severn vs. The Queen, 8. Ce 
C. R. 71, that it could not be supposed that the local Legislature would 5290 
legislate save for a legitimate purpose. The same idea has also elsewhere 
been often expressed, and is doubtless theoretically correct; but in Lepro- 
hon vs. The City of Ottawa, Ontario Appeal Court, Vol. 2, 563, Mr. Justice 
Patterson takes a view somewhat more in accordance with human experi- 
ence and human nature. ‘“Thereis no security,” he says, “ that in the exer- 
cise of a power which is capable of being used to the detriment or embar- 
« passment of the Central Government, the Provincial Legislature will always 
“be guided by a judicious regard for the harmonious working of all the 
“ departments of the Constitution. What motive may be found sufficiently 
“powerful to lead to antagonistic legislation, or whether any such motive 5800 
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“May arise, or whether from capriee, or from crude theories of political 
“economy, or from any cause whatever, the power now in dispute may be 
“exercised in a vexatious manner must be a matter of speculation.” 


That exceedingly plain, common sense language finds a not inapt illus- 
tration in the case before us. The Judicature Act, 1879, was passed for a 
good object in the interests of suitors to simplify legal proceedings and 
expedite business. By its 4th section it abolished the terms into which the 
legal year was divided, and declared that, subject to Rules “of Court, etc., 
“the Supreme Court and the Judges thereof shall have power to sit and act, 
“at any time and at any place for the transactions of any part of the business 
“ of such Court, or of such Judges, or for the discharge of any duty which 
“by any Act of Parliament or otherwise is required to be discharged during 
“or after term.” 


It then gave power to the Lieut.-Governor in Council by section 17 to 
make Rules of Court. “To regulate the sittings of the said Supreme Court 
“as a full Court or otherwise, and of the Judges thereof, sitting in Cham- 
‘bers, and for regulating the vacations to be observed by the Court and the 
“officers thereof.” 


Under this Act, Rules of Court called Supreme Court Rules, 1880, were 


made and promulgated on the 16th October, 1880, to conte into force on the 5 


15th Nov., 1880, and among them several regulating the sittings of the 
Supreme Court, namely :— 

1. Save as by the Act or these Rules is otherwise provided, every 
action, proceeding, or matter in the Supreme Court, and all business aris- 
ing out of the same, shall, so far as is practicable and convenient, be 
heard, determined, and disposed of before a single Judge sitting in Court 
or in Chambers, as circumstances may require; and in Victoria such sit- 
tings in Court or in Chambers respectively shall, so far as is reasonably 
practicable, be held continuously throughout the year or as often as the 
business to be disposed of may render necessary. 

2. A Full Court shall consist of not less than two Judges of the 
Supreme Court sitting together, and shall, besides exercising the jurisdiction 
assigned to it by the Act, hear and determine appeals, or applications in the 
nature of appeals, from any judgment, ruling, or order of a single Judge, 
excepting orders mentioned in Section 8 of the Act; and shall hear and 
determine Special Cases where all parties agree that the same be heard 
before a Full Court. 

8. Sittings of the Full Court in Victoria shall be held as often as the 
business to be disposed of may render necessary. 
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4. All appeals to the Full Court shall be by way of re-hearing, and 5340: 


shall be brought by notice of motion in a summary way. The appellant 
may by the notice of motion appeal from the whole or any part of any 
judgment, ruling, or order, and the notice of motion shall state whether the 
whole or part only or such judgment, ruling, or order is complained of, and 
in the latter case shall specify such part. 


By an Act passed on 25th March, 1881, c. 1, called, “The Local Admin- 
istration of Justice Act, 1881,” section 10, the section 4 of the Judicature 
Act of 1879 (heretofore quoted) is amended by substituting in lieu of the 
part therein as to the sittings the following. “Subject to the Rules of 


“ Court and the Provisions of this Act, and of the Judicature Act, 1879, the 5359 


‘Supreme Court and any Judge or Judges thereof shall have power to sit 
‘and act at any time and at any place for ihe transaction of any part of the 
* business of such court or of such Judges or for the discharge of any duty 
“ which by any Act or otherwise would heretofore have been or is required 
“to be discharged during or after term.” 


By section 82, “The Supreme Court Rules, 1880,” it is enacted, shall, 
“as modified by this Act be valid, and the provisions of any Act or ordin- 
* ance inconsistent therewith are hereby repealed and the Lieut.-Governor 
“in Council shall have power to vary, amend or rescind any of the said 
“Rules, or make new Rules provided the same are not inconsistent with 
“this Act, for the purpose of carrying out the scope and aim of this Act and 
“the Better Administration of Justice Act, 1878. The said Rules need not 
“be uniform, but may vary as to different districts in the province as cir- 
“cumstances may require, and section 17 of the J udicature Act, 1879, with 
“respect to Rules of Court shall continue to be in force subject to said 


“ Proviso.” 


Conceding for the sake of argument that the Local Legislature has 
power to regulate the procedure of the Supreme Court, it is plain that 
‘under the amendment to section 4 of the “Judicature Act, 1879,” and the 
“Supreme Court Rules, 1880,” assumed and made valid by legislative 
enactment in this section, the Supreme Court could sit to expedite business 
whenever required, but contemporaneously with this same section and in 
the same Act, section 28 says: ‘‘ The Judges of the Supreme Court shall 
“have power to sit together in the City of Victoria, as a full Court, and any 
“three of them shall constitute a quorum, and such Full Court shall be 
“held only once in each year at such times as may be fixed by Rules of 
“Court, and such Couit shall constitute a Full Court.’ This of course is 
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directly contradictory to the Rules just previously adopted and made 
statutory by Legislative enactment. 


Under the power in the 32nd section to make new Rules not inconsis- 5380 
tent with this Act, a Rule was made to hold a full court on the 19th of 
December, i.e. within six months after the previous Full Court had been 
held. Being in direct violation of the positive enactment in the very 
statute which authorised the rule to be made, even were there no other 
grounds of objection, it could not be made operative, (Cockburn, Ch. J., 
Christ Church College vs. Martin L. R. 3 Q. B. D. 29.) 

To summarise the legislation under this statute, if legal, it would bean 
order to the Supreme Court ; Ist, to sit continuously ; 2nd, to sit only once 
a year; 38rd, tosit more than once a year, if “not inconsistent” with the 
enactment to sit only once ayear. Itis difficult to bring such legislation within 5390 
the assumption expressed in Severn vs. the Queen. It seems more naturally 
to fall within the view expressed by Mr. Justice Patterson in Leprohon vs. 
the City of Ottawa. It was contended that the act was not retrospective, and 
therefore the Court could sit on the 19th December, but these provisions 
being matters of procedure, the Act in that respect was retrospective, and 
the court clearly could not sit. (Poyser vs. Minors, 5 L. Rh. 7, Q. B.D, 
Pow) 

This power of suspending the Sittings of the Court for any period at 
the will of the local Legislature, or by rules made an assumed delegated 
authority from the Legislature, and absolutely controlling its procedure, is 5400 
no light matter. “I{ the power exists at all” (as says Mr. Justice Burton 
with reference to taxation in Leprohon’s case) “it can be exercised to any 
“ extent, and in the event of any Province being dissatisfied with the Do- 
““ minion Government it would hold in its hands a weapon to which it 
“ might resort to harass the Government and enforce its demands.” 


It is a question of principle, not of degree, and in this instance is in 
violation of the rights of Suitors under Magna Charta, “ nullt negabimus aut 
“ differemus justitiam vel rectum.” As also of the right and duty of the 
Court to advance appeals, where irreparable damage may be caused by 
delay. (Lazenby vs. White. L. R. 6 Ch. Ap. 89. London & Chatham & 5419 
Dover Railroad Company vs. The Imperial Mercantile Credit Association. 


ER <3,Ch.,Ap, 231;) 
Yet this power of legislation to the most unlimited extent is claimed 


for the local Legislature, even to that of direct antagonism to Dominion 
legislation, under the authority (the Attorney-General contends) of Mr. 
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Justice Fisher’s words in Steadman vs. Robertson, New Brunswick Reports, 
“ All the powers possessed by the Legislature of New Brunswick still 
exist as potential as ever,” but (he omits the learned Judge’s qualification) 
“ they are distributed between the Parliament and local Legislature, and 
“are exercised in each according to the limitations of the constituting Act.” 
This qualification so clearly refutes the pretension that it is unnecessary 
further to notice it. 


Equally unavailing to sustain the claim is the assertion that the 
Judges themselves are Provincial officers and thus shew conclusively the 
Provincial character of the Court. Apart from the distinct provision in 
section 91, sub-section 8, and the concluding paragraph of 91, and the direct 
words in the 96th, 99th and 130th sections, in Leprohon’s case (2 Ont. 
Ap. 526) we find it laid down: “Provincial officers are those over 
whose salaries the Province has control,’ and at 537, “The officers 
“ofthe Dominion do not exercise their functions within the bounds of 
“any Province by the permission of the local Government. They are 
“there by authority of a higher power. The Province has no sovereignty 
‘over them or their salaries as existing by its authority, or introduced by 
“its permission.” If the right here contended for could be sustained, 
equally could the Dominion Government interfere with the Provincial 
officers appointed and paid by the local Government and Legislature, a 
doctrine too unconstitutional to be thought of. The reason for this separate 
control is expressed in a few words. In Collector vs. Day, 11 Wall. 113, 
also cited in Leprohon’s case, “ Any Government -whose means are em- 
“ ployed in conducting its operations, if subject to the control of another and 
“ distinct Government, can only exist at the mercy of that Government.” 


We are thus brought down to the broad question how far the section 
28, O. 1., the local Administration of Justice Act, 1881, comes within the 
power given by sub-section 14, section 92, British North America Act, and 
to what extent the local Legislature has power to make rules, or to delegate 
to the Lieut.-Governor in Council the power to make Rules regulating the 
procedure of Supreme Court. This latter power (it was pressed by the 
Attorney General at the close of his argument) had been recognized by the 
Supreme Court of the Province in three separate judgments delivered by 


the three several Judges on different occasions, and had thereby become the 6 


Judicially declared law of the land. With reference to these Judgments 
each Judge has to speak as to the one delivered by himself, because, in- 
credible as it seems, in a Province where many of the most complicated 
questions have arisen since the Union, affecting the Constitution and 
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powers of the Government, no provision whatever is made for reporting 

the decisions of the Court, or of the separate Judges, or of making any 
reference to what might be termed an official declaration of what the Law 

is. All knowledge of the reasons for the decisions depends merely upon 
verbal statements, or the voluntary action of a J udge in giving a copy of 

his Judgment to one of the newspapers, which may or may not publish it, 5460 
as inclination dictates; a degree of parsimony which, in the interests of 
suitors coming before the Court, and of the public at large, it is not ex- 
ceptional to pronounce as inexcusable. 


In the case of Pamphlet vs. Irvine, heard before myself in August 
1880, the questions now raised did not then arise. In that case the point 
was: That under the local Administration of Justice Act, 1881, the local 
Legislature having under section 17 of the Judicature Act, 1878, directed 
the Lieut.-Governor in Council to make Rules of the Supreme Court for 
carrying that Act into effect, he had no power to issue a Proclamation 
directing somebody else to make those Rules. And it was held that 5470 
he had no such power, that the Legislature having selected him to 
discharge that duty, upon the principle of “ Delegatus non protest 
delegare,” he could not transfer either the power or the duty to any one 
else, a decision to which I still adhere; but the questions were not then 
raised which are now raised for the first time in the Province, namely : 
First, That the local Legislature itself had no power to make Rules 
regulating the procedure of the Supreme Court; Secondly, That if it 
had,such power, it must exercise it itself, and could not delegate it to 
the Governor in Council; Thirdly, If it had such power and had exer- 
cised it by adopting certain Rules called the “Supreme Court Rules, 5480 
“1880,” and making them Law by Statutory enactment, it could not dele- 
gate to the Lieut.-Governor in Council the power of making Rules to alter 
or revoke the Rules so adopted and made Statutory ; and fourthly, That the 
Rule made, under such last-named assumed power, directing the Full Court 
to sit on the 19th of December, was not only illegal on that ground, but 
also as being directly inconsistent with the positive enactment of the 
Statute, which authorized the Lieut.-Governor to make such Rules as were 
not inconsistent with the Statute, which that manifestly was. The reason- 
ing and authorities cited in Pamphlet vs. Irving, to which I now refer and 
add a copy hereto, as there are no reports from which it can be quoted, thus 5490 
become on the question of delegated authority, so far as bearing upon the 
questions now raised, in point, and are fully sustained by Cooley on Con- 
stitutional Limitation, 141 et seq. 29. 
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Such legislation as the present, it may further be said, though it does 
not in words, yet it does in fact indirectly, if not directly, interfere with 
the trade and commerce of the country. For what shipowner, British, 
Foreign or Colonial, will send his ship and cargo into a country where 
under an alleged claim of regulating procedure in Civil matters in the 
Courts of the Province, the Local Legislature or its Government, authorized 
by its Legislature, can, when legal troubles or difficulties have arisen, and 5500 
the intervention of the Superior Courts in the Province has been invoked 
between such owners and the inhabitants, close down the doors of Justice, 
deny the right of being heard, and tell him all adjudication upon his rights 
shall be refused for one year, or five years, or ten years, or if the claim of 
‘Provincial omnipotence ” holds good, forever. What trade or commerce 
can flourish under such circumstances ? 


Such ez post facto legislation is unknown to English Law ; is directly 
in violation of the Constitution, and without sanction from any of the 
powers conceded by the British North America Act. It is difficult within 
the limits of Judicial restraint to find words sufficiently strong to condemn 5510 
i 

Dangerous as are the uses to which such a power may be converted, it 
is, nevertheless, in the absence of any Judicial authority as to the Constitu- 
tional construction now for the first time raised, and put upon the 14th sub- 
section of section 92, and in the presence of the fact that in one or more of 
the Provinces, local legislation has been occasionally passed under a differ- 
ent impression, it is, | say, only after long and careful consideration that I 
have felt compelled to come to the conclusion that the Local Legislature has 
not the power to make Rules to govern the Procedure of the Supreme Court 
of the Province, or to delegate that power to any one else, and that it cannot 5520 
legislate in a way to deprive suitors of the right of access to that Court, in 
matters coming within its jurisdiction, or impair the use the Dominion 
Government and Parliament can make of that Court; and that it is not 
necessary to wait until a case arises in which Dominion interests are 
involved, so to decide; but if the legislation be capable of being so used, it 
must, whenever the objection is taken, be pronounced wltra vires. 


I have said, in the absence of any Judicial authority, for it must be 
remembered that the case of Valin vs. Langlois, conclusive as it is, to the 
extent to which it goes does not yet cover the whole ground raised in 
this case, for the points now raised were not then brought up. That 5530 
case established conclusively the right of the Dominion Parliament to 
the use of the Superior Courts of the Provinces for Dominion purposes, and 
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to the further undoubted right of regulating procedure in those Courts, so 
far as was essential for those purposes, but it was not necessary then to 
consider, or to decide, whether the entire control of the procedure in those 
Courts was not withdrawn from the local Legislature by the effect of the 
91st section, and the words of limitation in the 92nd section and sub-section 
14 of the 92nd section and of the 129th section, and that though the Local 
Legislature might have the undoubted right to legislate as to all matters 
relating to the Administration of Justice constitutionally coming within 5540 
their control under the 92nd section, yet whether the mode or procedure 
for carrying out that legislation, when suits were instituted in the Superior 
Courts, must not be left to the Courts themselves to regulate, under their 
Common Law powers, or statutory powers, existing at the time of the 
Union, or under such Rules as the Dominion Parliament might prescribe 
or authorize to be made for their governance. Whether in fact such Courts 
could be considered as coming within the exclusive term ‘ Provincial 
Courts,” designated in that sub-section over which the local Legislature, it 
is not questioned, has the absolute control, and also the exclusive power and 


privilege of constituting, organizing and maintaining. 5550 


There is yet another point to be considered. Among the objections 
raised is one to the constitutionality of the application of the “ Judicial 
District Act, 1879,’ under which the power is claimed by the Local Gov- 
ernment of dislocating the Judges and enforcing through the operation of 
the Dominion Government their compulsory residence in certain assigned 
Districts. Coinciding to the fullest extent in the views expressed by the 
Chief Justice and Mr. Justice Crease, as to the injurious tendency of such 
a measure upon a uniform administration of Justice throughout the Pro- 
vince, and in the absence of any adjudication, admitting for the sake of 
argument, that the power to divide the Province into judicial Districts falls 5560 
within the legislative power of the Local Legislature under the 14th sub- 
section 92, it may nevertheless be questioned how far a restriction as to 
residence, in the absence of any Imperial or Dominion legislation on the 
subject can be constitutional or legal or morally obligatory even upon 
Judges appointed after that Act was passed, but clearly it cannot be retros- 
pective in its operation as to judges holding their appointments and Com- 
‘missions in and to British Columbia long antecedent (ranging from nine 
and ten to twenty years,) to its enactment, and any action of the Imperial 
or Dominion Government thereon would be governed by that principle. 
Their Commissions were restricted to no locality in British Columbia, their 5570 
tenure of office under those commissions was during “ good behaviour,” a 
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statutory protection under Imperial Legislation not only to themselves, but 
to the suitor in the courts and to the public at large against undue Govern- 
ment pressure of any kind or from any quarter, a provision absolutely ne- 
cessary to secure the independence of the Bench and impartial administra- 
tion of justice. 


It is idle to say that a power to send a Judge into comparative exile 
and to inflict expense and ruin on himself and his family will not produce 
a disastrous influence on his conduct. It must become servile obedience 
or forced resignation. If that be an incident of the office he holds, it should 5580 
be one attached by law at the time of his appointment, and a risk which 
he should have the opportunity of accepting or refusing—but to force it 
upon him in the decline of life, and after years of Judicial service, is a 
breach of the conditions of his appointment, and in violation of Constitu- 
tional Law and Practice. 


The British North America Act is the fundamental Law and defines 
with clearness the tenure of the judicial office. The Parliament of Canada 
has passed no Law in contravention of or trenching on this definition. A 
Local Legislature cannot confer on the Government of the Dominion power 
which the British North America Act or Canadian Parliament itself has not 5590 
given. At page 54 Cooley says, “The constitution of the state is higher in 
“authority than law, direction or order made by any body or any officer 
“assuming to act under it. In any case of conflict the fundamental Law 
“must govern and the Act in conflict with it must be treated as of no legal 
“validity. The courts have thus devolved upon them the duty to pass 
“ upon the Constitutional validity sometimes of Legislative and sometimes 


“ of executive acts (55).” 


In the notes at page 26, “It is idle to say that the authority of each 
“branch of the Government is defined and limited by the constitution if 
“there be not an independent power able and willing to enforce the limita- 5600 
“tions. Experience proves that the Constitution is thoughtlessly but habi- 
“tually violated, and the sacrifice of individual rights 1s too remotely 
“connected with the objects and contests of the masses to attract their 
“attention. The judges ought to regulate their decisions by the funda- 

“ mental laws rather than by those which are not fundamental.” 


Nor is it necessary, says he at pages 210 and 11, “ That the Courts in 
‘every case, before they can set aside a law as invalid, should be able to 
“ find in the Constitution some specific inhibition which has been disregarded, 
‘Coy some express command which has been disobeyed. Prohibitions are 
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“only important when they are in the nature of exceptions toa general 5610 
“grant of power, and if the authority to do an act has not been granted 


“by the sovereign to its Representative it cannot be necessary to prohibit 
“its being done.” 


The British North America Act is the fundamental Law; it gives power 
to the Governor General to appoint the J udges and to remove them from 
office on address of the Senate and House of Commons, but nowhere when 
once appointed without condition or limitation as to residence save that it 
be within the Province to which they may be appointed, does it give the 
power to order the Judges to change their residences to particular sections 
of that Province, at the dictation of the Local Legislature contrary to the 5629 
terms of their Commission and the law under which their appointments 
were made. It was not necessary therefore to inhibit the exercise of such 
a power, for it never was granted. A fortiort where such change is in no 
way essential to the efficient discharge of the duties attached to the appoint- 
ment. The privileges conferred by the British North America Act and the 
Dominion Legislature are statutory inducements. The power which con- 
fers, may remove, should public exigency demand, but that power has not 
yet spoken, and, should it do so, it will take care that the exercise of any 
authority it gives shall not work injustice. 


In the case of Calder vs. Bull 3, Dallas, 390, Chase J., says “every law 5630 
“that takes away or impairs rights vested, agreeably to existing Laws, is 
“retrospective, and is generally unjust, and may be oppressive.” 


Cooley at page 325, speaking of ex-post facto. laws, says: “If it shall 
“subject an individual to a pecuniary penalty for an act which when 
“done involved no responsibility, or if it deprives a party of any valua- 
“ble right, like the right to follow a lawful calling, for acts which were 
“innocent or at least not punishable when committed, the law will be ez- 
“post facto in the Constitutional sense, notwithstanding it does not in 
“terms declare the acts to which the penalty is attached criminal.” Can 
there be any question that to drive a man from his house and home, se4g 
selected, occupied and acquired in thorough accordance with existing law, 
is not depriving him of a valuable right, when no charge of a nature for- 
feiting that right is alleged against him? Thesame author at pages 77 and 
78 says. “The implications from the provisions of a constitution are some- 
“times exceedingly important, and have a large influence on its construc- 
“tion. One ‘rule of construction’ is, that when the constitution defines 
“the circumstances under which a right may be exercised or a penalty 
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“imposed, the specification is an implied prohibition against legislative 
“interference to add to the condition or to extend the penalty to other 
“ cases.” 5650 

At page 138, after referring to powers specially conferred by the con- 
stitution upon the Governor or any other specified officer, he adds, “ Other 
“powers or duties the Executive cannot exercise, or assume except by 
“ Legislative authority, and the power which in its discretion it confers, it 
“may also in its discretion withhold or confide to other hands,” and ia a 
note bearing on this point he quotes from an American case the following 
observations. ‘In deciding this question, as to the authority of the Gov- 
‘“‘ernor recurrence must be had to the constitution ; that furnishes the only 
“rule by which the court can be governed. That is the Charter of the 
“ Governor’s authority, all the powers delegated to him or in accordance 5660 
“with that Instrument he is entitled to exercise and none others.” See 
also the Chief Justice’s observations in Valin vs. Langlois, hereinbefore 
quoted, as to Statutory rights. Where then in the Constitution, the 
British North America Act, is any power of the character claimed given to 
the Governor-General? A power, it is contended, to be exercised at the 
instance of the Local Legislature, whether the movement, in the language 
of Mr. Justice Patterson, may “spring from caprice or from crude theories 
‘*‘of political economy, or from any cause whatever, being a matter of 
“ speculation.” 

So strongly is this principle of the inviolability of the status of the 5670 
Judges regarded under the Federal Government of the United States, that 
that Government never imposes, or permits to be imposed upon, the Judges 
once appointed by the Federal Government, any additional burdens or 
restrictions, without special legislation by Congress to that effect, and should 
it in view of paramount public interest do so, not without providing addi- 
tional compensation, thus showing that in the American view, the consti- 
tution requires the presumed compact, resulting from the appointment, to 
be construed in the light of the existing law at the time of the appointment, 
and this has been the rule from the dawn of the Republic. 

Vide Act of Congress, May 26, 1824, section 13, 4 United States Statutes 5680 
at Large, page 56, relative to Federal Judge of Missouri; 

Do. do. June 17, 1844, 5 do. 676, relative to Louisiana, Arkansas, 
Mississippi and Alabama; ‘ 

Do. do. June 14, 1860, section 7,12 Statutes do. page 35, relative to 
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It must, therefore, be considered that in Law no authority is given 
to the Dominion Ministry to advise the Governor General to order the 
Judges in British Columbia, or any one of them, holding his or their Com- 
missions and appointments antecedent to the local Judicial District Act, 
1879, to reside in any specially assigned District of the Province, and conse- 
quently any order to that effect made under such advice would be uncon- 
stitutional. 


A judgment to this effect was given in this Court in December last, in 
the case of The Queen ex relatione the City of Victoria vs. Vieux Violand, 
from which the counsel engaged declined to appeal. 

As to this Judicial District Act, it may be urged, the Judges are inter- 
ested, for, if legal, it affects their position and tenure of office. That objec- 
tion, however, where all are concerned, cannot be sustained, for if so, the 
suitor would be denied access to any Court of competent jurisdiction in the 


5690 


Province. In such a case it is held that the hearing becomes a matter of 5700 


necessity and is unimpeachable as if ‘‘ An action were brought against all 
“the Judges of the Court of Common Pleas in a matter over which they 
“had exclusive jurisdiction.” Per Lord Cranworth, C., Ranger vs. Great 
Western Railway, 5 House of Lords Cases, 88. See also Broom’s Legal 
Maxims, Edn. 1874, and the cases there cited. 


I think, therefore, that the objections taken by the learned counsel, Mr. 
Theodore Davie, for the plaintiff, must be sustained,—that the legislation 
restricting him from being heard is unconstitutional and void, and the Rules 
of Procedure alleged to have been promulgated by the Lieut.-Governor in 


Council for the governance of this Court are inoperative, and that this 5710 


Court is bound in duty to exercise the authority it possesses to afford him an 
opportunity of bringing the plaintiff’s case at as early a day as possible 
before the Court, in order to test the validity of the points raised by him at 
the trial of this cause. And I may add that the conclusions at which I 
have arrived have been materially confirmed by the fact that every con- 
ceivable and almost inconceivable argument has in a lengthy, most careful 
and able contention by the Attorney-General as amicus curie been brought 
forward against such conclusions without any effect other than to strengthen 


them. 


The following are the conclusions at which it may be briefly said the 5720 


Chief Justice, Mr. Justice Crease and myself, who have heard and consid- 
ered the argument, have arrived, (Mr. Justice McCreight, whose assistance 
would have been most valuable, having since July to May last been absent 
at Cariboo, and not having had any opportunity of conferring with his 
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brother Judges on the important legal questions constantly coming before 
the Court.) 

1st. That the Supreme Court is not a Provincial court within the 
meaning of the 14 sub-section of section 92 of the British North America 
Act, 1867. 

2nd. That the local Legislature has no control over its procedure, and 
cannot legislate so as to prevent suitors having access to that court, and 
having their causes heard, and carried on to final adjudication, so as to have 
an appeal to the Supreme Court of Canada. 

3rd. That the local Legislature cannot itself make rules to govern the 
procedure of the Court or delegate the power to the Lieut -Governor in 
Council to do so. 

4th. That the application of the Judicial District Act to Judges 
appointed and holding their commissions prior to its enactment is uncon- 
stitutional and void. 

5th. That the Judges are Nominion, not Provincial officers. 

6th. That in these respects the Judicial District Act, the Better Ad- 
ministration of Justice Act, 1878, and the Local Administration of Justice 
Act, C. I., 1881, are ultra vires. 

7th. That the plaintiff is entitled to have the relief asked for, and the 
court is bound in Law to hear his motion, and permit him to proceed with 


his cause. 


The Hon. Gro. A. WALKEM, Q.C., Attorney-General, amicus curiae. 

THEODORE Davis, Esq., Counsel for the Plaintiff. 

Montaaurt TyRwHitTt DRAKE and CHARLES EDWARD POOLEY, Esgqs., 
of Counsel for Defendants. 


JamMEs CHARLES PREvVosT, Esq., Registrar. 
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